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CASE HISTORY

The claimant timely appealed a September 11, 2014 determination that denied benefits under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily quit suitable work.  

FINDINGS OF FACT

The claimant began work for the employer on February 7, 2007. He last worked on July 11, 2014. At that time, he worked full time as an analyst programmer III. 

The claimant has lived in Alaska for 23 years. He married his same-sex domestic partner on March 12, 2006 in Vancouver, British Columbia, Canada and continued to live in Anchorage, Alaska with his spouse after getting married. 

In February 2014, the claimant’s spouse received a promotion that required a transfer to Seattle, Washington. The claimant quit work to relocate to Seattle with his spouse. 

The claimant sold his home in Anchorage, and the closing date was scheduled for July 13, 2014. The claimant worked through Friday, July 11, 2014. However, the closing was delayed until July 23, 2014. The claimant and his spouse left Alaska on July 23, 2014, after the closing was complete. 

Between July 11, 2014 and July 23, 2014, the claimant was packing, preparing and shipping his household goods and cleaning the home.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s
(A) discharge from military service; or

(B) employment;

AS 25.05.013 provides in part:
(a) A marriage entered into by persons of the same sex, either                  under common law or under statute, that is recognized by                  another state or foreign jurisdiction is void in this state, and               contractual rights granted by virtue of the marriage, including its        termination, are unenforceable in this state. 

(b) A same-sex relationship may not be recognized by the state as             being entitled to the benefits of marriage. 
Alaska Constitution, Article 1 – Declaration of Rights:
§ 1. Inherent Rights - 
This constitution is dedicated to the principles that all persons have a natural right to life, liberty, the pursuit of happiness, and the enjoyment of the rewards of their own industry; that all persons are equal and entitled to equal rights, opportunities, and protection under the law; and that all persons have corresponding obligations to the people and to the State.
§ 25. Marriage

To be valid or recognized in this State, a marriage may exist only between one man and one woman. [Amended 1998]

CONCLUSION

Under 8 AAC 85.095(c)(4), quitting work to accompany a spouse to a new location is compelling, so long as the relocation was the result of the spouse’s employment, and the claimant did not quit sooner than necessary in order to accomplish the move. 

The facts of the case are not in dispute. The claimant quit work to accompany his spouse to Seattle, Washington as a result of his spouse’s employment, and he did not quit sooner than necessary under the circumstances. 

This case turns on whether the department recognizes the claimant as married for the purpose of administering unemployment insurance benefits. 
AS 25.05.013 is clear that a same-sex marriage entered into in another state or country is void in Alaska, and that a same-sex relationship may not be recognized as being entitled to the benefits of marriage. 

The issue of whether article 25 of Alaska’s Constitution violates a same-sex couple’s first amendment rights to equal treatment and protection under the law has been addressed more than once by the Supreme Court of Alaska. 

In State v. Schmidt, No. S-14521, Supreme Court of Alaska, April 25, 2014, the Supreme Court ruled that a certain tax exemption program of the State and Municipality violated the Alaska Constitution’s equal protection clause, specifically Article 1, section 1, “by imposing a spousal limitation that facially discriminates against same-sex domestic partners.” It permanently enjoined the State and Municipality from administering the program in a manner that treated same-sex domestic partners differently from married, opposite-sex couples. 
In F.W.T. 100411 AKPER OAH No. 11-0108, Div. R & B No. 2011-007, Alaska Office of Administrative Hearings on Referral from the Department of Administration, October 4, 2011, and in State of Alaska v. Alaska Civil Liberties Union, Supreme Court No. S-12480, 159 P.3d 513, December 19, 2006, the Courts considered an agency’s statute or regulation that distinguished an individual’s rights to benefits upon the individual’s marital status. 

In each of those cases, the Courts held that same-sex couples were not treated in the same manner as opposite sex couples because they did not have the ability to marry, which violated their First Amendment rights. 

The principal here is the same. If the claimant were married to a member of the opposite-sex, his marriage would be recognized as valid, good cause for quitting work to relocate with his spouse would be found, and no disqualifications would be imposed. However, because Alaska does not recognize same-sex marriage, the claimant is considered to have moved to accompany his domestic partner, not his spouse, which is not compelling under 8 AAC 85.095(c)(4) and requires a six-week disqualification of benefits, a three-week reduction of the claimant’s maximum benefit entitlement, and a potential exclusion from receipt of state extended benefits. 

The question then is whether the department’s controlling statute and regulation violate the claimant’s first amendment right to equal rights and protection under the law.  

There are some constitutional issues that can be resolved at the administrative level. Administrative Tribunals can evaluate whether the department is enforcing a constitutional mandate in an unconstitutional manner. To determine that a legislative mandate or benefit requirement is itself unconstitutional, however, is outside the purview of an executive branch agency or a Tribunal. Furthermore, the Tribunal cannot order the agency to amend, change or restructure a regulation. 
The exemption that the claimant is seeking, that his relationship with his same-sex domestic partner be recognized as a valid marriage for the purpose of 8 AAC 85.095(c)(4) is a matter that can only be resolved by the judicial branch (the Court) as demonstrated in each of the cases cited above. 
Consequently, the claimant cannot be considered a married individual, for the purpose of administering unemployment insurance benefits. Therefore, the Tribunal must conclude that the claimant voluntarily quit work to relocate with his domestic partner, which is not compelling, and the disqualifying provisions of AS 23.20.379 do apply. 

DECISION

The determination issued on September 11, 2014 is AFFIRMED. Benefits are DENIED for the weeks ending July 19, 2014 through August 23, 2014. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on October 1, 2014.
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