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STATEMENT OF THE CASE

On September 26, 2014, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began working for the employer on May 23, 2011. The claimant last worked on September 10, 2014. At that time, the claimant normally worked full time as a pharmacy technician.  She was paid an hourly wage.

The claimant was diagnosed with fibromyalgia in March 2013. The claimant began treatment. The treatment included medications that made her drowsy and changed her sleep patterns. She began to be tardy for work on occasion because she overslept. She did not wake up with the alarm. The claimant was warned by the employer for her tardiness in September 2013. She explained that she was on new medication that the doctor was working to regulate.
The claimant continued to see her doctor regarding her condition. She continued to miss work due to her medications. She was given another warning in July 2014. Again she told the employer her tardiness was due to her medications. She discussed possibly setting her hours to begin later in the day. On August 7, 2014, the employer gave her a final written warning.
On August 7, 2014, the claimant visited her doctor. Her medication was changed again. She continued to be tardy for work. She went back to her doctor on September 4, 2014. She expressed to her doctor her difficulty waking up in the morning. Her medications were changed again. The employer discharged the claimant on September 10, 2014 due to her continued tardiness.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



willful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, willful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; willful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; 
CONCLUSION
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

The evidence does not show a wanton and willful disregard of the employer’s interest. The claimant was taking medication that caused her to oversleep. She was working with her doctor to correct the dosage so that she could work as scheduled. She kept the employer informed of the struggle to get the medication dosage correct.

The Appeal Tribunal does not question the right of the employer to discharge an employee but the evidence as presented does not established that the claimant was discharged for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on September 24, 2014 is REVERSED.  The claimant is allowed benefits under AS 23.20.379 for the weeks ending September 13, 2014 through October 18, 2014. The reduction of benefits is restored. The claimant is eligible for the receipt of extended benefits, so long as otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 14, 2014.

Tom Mize

Hearing Officer
