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CASE HISTORY

The claimant timely appealed a September 24, 2014 determination that denied benefits under AS 23.20.379(a)(1) on the ground that she quit work. The issue is whether the claimant had good cause to voluntarily quit suitable work or whether she was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer in 2011. She last worked on 
September 3, 2014. She worked full time as a cashier at a convenience store/gas station. 

On September 4, 2014, the claimant went to the store two hours before her scheduled shift to pick up her paycheck. She noticed that her paycheck was short, and she confronted the store manager about the shortage in front of customers. The manager gave the claimant $250 cash to cover the shortage. However, the claimant became upset, shouted that she was quitting and put her store keys on the counter. She went out to her car, and her daughter went in to talk to the manager. The manager asked if the claimant was coming to work later that afternoon. The claimant’s daughter said that she was, and the manager gave the store keys to the claimant’s daughter. However, the claimant began hyperventilating and went to see her doctor immediately after the incident. The doctor wrote a note for the employer stating the claimant could not work for the next four days. 

The claimant’s daughter sent text messages to the manager at 1:19 p.m. and 1:45 p.m. stating that her mother would not be to work at 2:00 p.m. that day, or for the next four days because of her doctor’s recommendation. At 4:04 p.m., the manager replied, “So she has the next four days off and I will think about keeping her…” 

On September 5, 2014, the claimant’s daughter took the doctor’s note to the store and gave it to the clerk on duty because the manager was not there. 

On September 6, 2014, the manager sent the claimant a text message at 2:29 p.m. that said, “Can I please get my keys back,” and at 2:41 p.m. he sent another text that said, “I’m done dealing with you people. I’ll hire a locksmith and whatever it costs to replace the locks will be deducted from her last check, plus the $50 she owes me.” The claimant believed she was discharged. She returned the store keys the following day. 

Despite the screen print copies of the text messages in the record, the manager continued to argue that he did not discharge the claimant; she said she was quitting; she never notified him she would be absent; and she failed to show up or call for four consecutive days. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....


(2)     was discharged for misconduct connected with the insured                               worker's last work.


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION

There are some situations in which it is difficult to determine whether the work separation is a discharge or a voluntary quit, as both the employer and the worker have made some remark or taken some action that contributed to the separation.

Although the manager argued that the claimant quit work by way of job abandonment, the evidence simply does not support that claim. The text messages support the claimant’s testimony that the manager clearly knew the claimant would not be at work for four days. 

The manager’s statement that he was done of dealing with the claimant, and the cost of replacement locks would be “deducted from her last check” would lead a reasonable and prudent person to believe they had been discharged. Understandably in response, the claimant did not contact the employer or attempt to return to work. As the perception of discharge was never overcome, the separation shall be considered a discharge. 

"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Dec. 86H‑UI 213, August 25, 1986.

It is understandable that the manager was frustrated with the claimant’s actions in the store on September 4, 2014. However, that was not the reason he discharged the claimant. The claimant was discharged after four consecutive days of absence. 

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, Comm’r. Dec. 9225438, June 18, 1992. 
The claimant in this case had a compelling reason for her final absences; she was advised by her doctor to stay home from work because of a medical condition. She provided advance notice of her absences, including supporting medical documents. 

Therefore, the claimant was discharged for reasons other than misconduct connected with her work. 
DECISION

The determination issued on September 24, 2014 is REVERSED and MODIFIED (quit to a discharge). Benefits are ALLOWED pursuant to AS 23.20.379(a)(2) for the weeks ending September 6, 2014 through October 11, 2014, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on October 27, 2014.
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