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CASE HISTORY

The claimant timely appealed an October 28, 2014 determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause.
FINDINGS OF FACT

The claimant began work for the employer in October 2001. She last worked on October 2, 2014. At that time, she worked full-time as an assistant manager and server.
About a month before the claimant gave notice, she had an issue with a cook.  The cook was using her cell phone in the front of the restaurant during a busy time.  The claimant told the cook to go somewhere else.  The cook cursed at the claimant and told her to shut up and get out of her face.  The claimant went to the kitchen manager who was the cook’s supervisor and reported the incident.  The kitchen manager told the claimant not to be so strict and refused to reprimand the cook.  
The claimant brought the incident to the attention of the general manager.  The manager told the claimant to write the cook up.  The claimant decided not to write the cook up and let the matter blow over.

On September 10, 2014 the claimant was passing the cook in a narrow passage way when the cook raised her elbows and pushed the claimant. The claimant told the cook to go home.  The cook cursed at the claimant, tapped her shoulder and said, “You’re going to remember me.” The claimant felt threatened was concerned that the cook would damage the claimant’s car or cause problems for the claimant’s son, who also worked for the employer.
The claimant reported the incident to the general manager, who told her she had done the right thing.  The kitchen manager refused to allow the cook to be sent home.  The claimant and the general manager met with the cook to give her a write up.  During the meeting, the cook was cursing at the claimant in Spanish.  The claimant told the manager what the cook was saying and said the cook should be suspended for two days.
The next day, the cook was at work and laughed and made faces at the claimant each time she saw her.  The general manager told the claimant the kitchen manager had threatened to quit if the cook was suspended.  The manager told the claimant he could not afford to lose the kitchen manager.  Another cook started to make fun of the claimant because of the situation.  The claimant felt very uncomfortable with the work environment and decided that matters would just get worse. She gave her notice that October 2, 2014 would be her last day.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS  23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;
(7)
leaving work to accept a bonafide offer of work that offers                better wages, benefits, hours, or other working conditions; if           the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION
The claimant in this case quit because her authority as an assisted manager was undermined and she was treated disrespectfully by employees.
Dislike of a fellow employee, or inability to work harmoniously with a fellow employee, isn't by itself good cause to quit. Actions of a fellow employee constituting abuse or harassment will provide good cause to leave work only if the worker makes a reasonable attempt to remedy the situation. The worker must present the grievance to the employer and give the employer an opportunity to adjust the matter. If the worker fails to do so, any good cause will be negated. (Larson v. Employment Security Division, Superior Court 3JD No. 3KN-91-1065 Civil, March 4, 1993)
The actions of the cook were harassing and the claimant felt threatened.  The claimant attempted to work with the cook’s supervisor and the general manager to rectify the problem, but matters only became worse after the general manager allowed the cook’s supervisor to subvert the claimant’s authority as an assistant manager.  Another employee began to treat the claimant disrespectfully and the claimant felt threatened and feared the cook’s actions against her could escalate.
The Tribunal concludes the claimant had good cause to voluntarily leave employment at the time she did.  The penalties of AS 23.20.379 are not appropriate.
DECISION
The determination issued on October 28, 2014 is REVERSED. Benefits are allowed for the weeks ending October 4, 2014 through November 8, 2014, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 5, 2014.
Rhonda Buness

Hearing Officer
