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The employer timely appealed an October 10, 2014 determination that allowed benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on July 21, 2014. She last worked on September 26, 2014. The employer is essentially a staffing agency that holds contracts to provide administrative personnel (receptionists, etc.) to hospitals and clinics on military installations. The medical personnel (doctors, nurses, etc.) at the hospitals and clinics are active duty military personnel. The claimant 

worked full time as an office clerk for the employer at The Pain Clinic on Joint Base Elmendorf Richardson (JBER).
The claimant’s previous work experience included some temporary work as an administrative assistant through a placement agency and six months as a personal care attendant. 

She received on the job training by a staff member at the Pain Clinic. Her duties included answering the telephone, scheduling patient appointments, checking in patients, processing patient paperwork and general clerical duties. She had never worked in a medical office before. 
The doctor at The Pain Clinic documented deficiencies in the claimant’s work performance in a monthly supervisor evaluation for the period of July 21, 2014 through August 14, 2014, which was emailed to the employer on August 27, 2014. 
The items noted as deficiencies on the evaluation were as follows: 

1. No telephone etiquette skills. She is unable to communicate things clearly and after a special phone algorithm was created to facilitate her answering telephone calls, she remains unable to verify correct patients on the phone. We still cannot have her talk to patients, on the phone or at the desk, without constant supervision due to significant errors. 
2. She is unable to access our systems because she failed to complete the security clearance paperwork within the timeframe specified. 

3. She is not allowed to handle records unsupervised to due numerous instances involving improper handling of paperwork and medical records, including shredding paperwork for general surgeries that was necessary for the following day, scanning and placing documents in incorrect patient files and possession of confidential patient information in her personal binder. 

4. She failed to attend a July 17th mandatory appointment with the squadron commander and an August 1st mandatory briefing. 

5. Cleanliness; she entered the medical facility and scraped kitty litter from her shoes into a clinic garbage can. 

On August 27, 2014, the employer received the complaints above in the claimant’s first monthly evaluation from The Pain Clinic. 

On August 29, 2014, the employer notified the claimant that a complaint was received and scheduled a telephone conference regarding a performance improvement (PIP) plan to address The Pain Clinic’s concerns about the performance deficiencies. 
On September 4, 2014, the claimant received the PIP document via email. 
On September 8, 2014, The Pain Clinic completed the claimant’s second monthly evaluation for the period of August 19, 2014 through September 5, 2014. The evaluation documented multiple paperwork, telephone, medical records and patient information errors of the claimant that occurred each day. The Pain Clinic stated the claimant was not improving; in fact, her work performance seemed to be getting worse. 
On September 11, 2014, the employer discussed the PIP with the claimant and set out the following expectations: 

1. She would double & triple check her work for accuracy, double checking with a supervisor before scanning or shredding any document.

2. She would consult her trainer to make sure she understood procedures.

3. She would keep a calendar of all deadlines & appointments and would keep all scheduled clinic appointments. 

4. She would wipe her feet thoroughly before entering the clinic. 

5. She would attend a mandatory weekly telephonic meeting with the employer

to discuss her progress on meeting the PIP goals. 

The claimant agreed in the meeting that the next PIP teleconference would be on September 15, 2014 at 4:30 p.m. 
The claimant did not answer the employer’s calls on September 15, 2014 or call the employer with an explanation until September 18, 2014, when she called the employer about another, unrelated matter. The employer reminded the claimant that the weekly meetings were mandatory and scheduled another meeting for September 19, 2014 at 4:30 p.m. 
On Friday, September 19, 2014, the claimant did not answer the employer’s calls. 

On Monday, September 22, 2014, the employer emailed the claimant a written warning regarding the second missed meeting and requested an explanation be returned in writing. The claimant did not respond to the employer until Tuesday, September 23, 2014. The employer told the claimant again that the meetings were mandatory and failure to attend could result in termination. Another meeting was scheduled for September 24, 2014 at 5:30 a.m. 

Also on September 23, 2014, the employer received the Pain Clinic’s second unsatisfactory evaluation and complaint regarding continued performance issues that occurred through September 5, 2014. 

On September 24, 2014, the claimant participated in the meeting but said that she still needed additional time to review the written warning. The claimant also said that she felt her performance had improved over the past two weeks. 

On September 24, 2014, the employer decided to seek approval from the appropriate administrator to terminate the claimant because of the Pain Clinic’s complaint and her failure to attend two mandatory PIP meetings as outlined in the PIP. 

On September 26, 2014, the approval was received, and the employer discharged the claimant. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal does not dispute an employer’s right to terminate a worker who fails to meet its performance standards. However, not all cases of a failure to perform constitute willful work related misconduct. 

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.
Had the employer received information from the Pain Clinic of any continued deficiencies that occurred after the September 11, 2014 PIP meeting, the Tribunal might be persuaded that the claimant’s actions showed a willful violation of a standard of behavior the employer had a right to expect. 
However, that does not appear to be the case. The items addressed in the second complaint occurred before September 11, 2014, which indicates the clear expectations for improvement had not yet been discussed. Therefore, misconduct cannot be found on that basis alone. 

However, the claimant was clearly and succinctly instructed to attend a mandatory meeting every week to discuss her progress toward meeting the PIP goals. The claimant missed two consecutive meetings, and she was unable to provide any viable explanation for missing the meetings. Furthermore, the fact that she waited so long to contact the employer to discuss her absences was indicative of an overall indifference to whether the expectations were met or not. Such indifference, especially when repeated after warning, is misconduct connected with the work. 

DECISION
The determination issued on October 10, 2014 is REVERSED. Benefits are DENIED for the weeks ending October 4, 2014 through November 8, 2014. 

The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 3, 2014.
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      Kynda Nokelby, Hearing Officer

