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The claimant timely appealed a November 12, 2014 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on April 12, 2011. She last worked on October 24, 2014. At that time, she worked full time as a team leader.

In November 2013, the claimant began suffering from symptoms of an unknown medical condition. She could not eat or sleep, and she had bouts of extreme stomach pain. She was under the care of two doctors, one in the Matsu Valley and another in Anchorage. The doctors were unable to diagnose the cause of the illness and treated the claimant’s symptoms with medication. The claimant missed work frequently between November 2013 and the time of her discharge due her medical issues and other personal issues.  

The employer warned the claimant several times about communication and attendance issues. Sometimes the claimant provided doctor’s notes for her absences and discussed her condition with her store manager. 

On October 18, 2014, the claimant received a final written warning regarding her attendance. The claimant disagreed with the warning. However, she was aware that another instance of unexcused absence would result in termination. 

On October 24, 2014, the claimant was taken for a reasonable suspicion drug and alcohol test because the employer perceived that she was under the influence of some substance at work. She was not allowed to return to work until the employer received the test results on October 29, 2014. The claimant passed the drug and alcohol test. 

However, on October 29, 2014, the claimant did not feel well, and she was having severe stomach pains. She knew that she would be terminated if she called in sick, so she reported to work at 1:30 p.m. as scheduled. The employer did not allow the claimant to clock in because she was crying and in pain. The employer told the claimant that she should go home; she was not fit to help customers. The employer discussed the possibility of saving the claimant’s job by obtaining a doctor’s note and completing family medical leave (FMLA) paperwork. The employer told the claimant to return with a doctor’s note to support her medical need for FMLA by 4:30 p.m. that afternoon. 

The claimant called both of her usual physicians and requested a doctor’s note regarding her condition. She was unable to get a doctor’s note that day because her doctor in the Matsu Valley required a visit for such a note, and the next available appointment was the following week. Her doctor in Anchorage was out of the office for at least a month. She did not want to go to an Urgent Care Clinic or the hospital emergency room because she wanted a doctor who was familiar with her medical history, and she did not believe she could be seen and return to work in two hours. 

At 4:30 p.m. the claimant returned to work and explained that the earliest her doctor could see her was the following week. The employer discharged the claimant due to her attendance issues. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Attendance at work is a commonly understood element to the employer/employee relationship. It need not be defined in company policy, and it is so important that even a single instance of unexcused absence can be misconduct connected with the work. 

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, Comm’r. Dec. 9225438, June 18, 1992. 
In cases where the worker is warned that further absence could result in dismissal, it is necessary to examine the reason for the specific absence and the worker's ability to control it. When the last instance of absence is totally outside the worker's control, and the worker properly notifies the employer of the absence, even though the worker may have been warned, misconduct is not shown.
The claimant’s final absence was at the employer’s insistence and was due to an illness/medical condition. While the claimant’s decision not to visit an emergency room or Urgent Care Clinic might not have been the most prudent course of action under the circumstances, the fact remains that the reason for final absence was totally outside of the claimant’s control, and the employer was properly notified. 

Therefore, the claimant was discharged for reasons other than misconduct. 

DECISION
The determination issued on November 12, 2014 is REVERSED. Benefits are ALLOWED for the weeks ending November 8, 2014 through December 13, 2014, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 9, 2014.
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      Kynda Nokelby, Hearing Officer

