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The employer timely appealed a November 7, 2014 determination that allowed benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on July 22, 2014. He last worked on September 10, 2014. He worked part time as a deli associate.
The claimant understood that employees received a discount on any purchases they made, including deli items. The claimant also knew that the food in the hot case had to be rotated regularly and was thrown away after it was sitting too long. Usually, another employee would inform the claimant when the food needed to be thrown out. The claimant was not aware of any records or timekeeping methods the employer may have used to track the temperature of the food or the times it should be discarded. He determined that food was ready to be thrown out if the food was getting dried out.

On several occasions, the claimant processed food items for other employees but did not charge them the full price for the food. The claimant weighed the container while it was only partially full, printed the price sticker, and then filled the container with more product. The claimant believed it was okay because he was just giving employees a discount on food that was ready to be thrown away. The claimant alleged that he was told by other deli employees that this practice was okay. During one such conversation, the claimant made a general statement, “don’t get me fired.” The claimant never attempted to find a manager to clarify the employee and/or food discount policy with a manager.
The claimant did not have a cash register at the deli. Employee discounts were done at the main registers when employees checked out. The claimant was not responsible for providing an employee discount on food. 

On September 11, 2014, the claimant met with an asset protection employee. The claimant admitted to underpricing food for employees. The claimant agreed to reimburse the employer $24.27 in lost assets. The claimant was terminated immediately for underpricing food items and dishonesty. Other deli employees were also terminated for similar acts of dishonesty. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
A Hearing Officer must base his/her decision on a "preponderance of evidence." See e.g., Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

8 AAC 85.095 provides a disqualification of benefits for a period of time if a claimant is terminated for misconduct in connection with the work. Misconduct is defined as conduct on the job that shows a willful and wanton disregard of the employer’s interest. 
Honesty is a clear duty owed to the employer. The claimant in this case knowingly manipulated the employer’s system to provide unauthorized discounts on food items. There was simply no reasonable explanation for the claimant’s actions. He did not know the process for when food was to be thrown away, and he knew employee discounts were done at the main register. The claimant’s actions were a clear disregard of the employer’s best interests. Therefore, the claimant was discharged for misconduct connected with the work. 
DECISION
The determination issued on November 7, 2014 is REVERSED. Benefits are DENIED for the weeks ending September 13, 2014 through October 18, 2014. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 12, 2014.
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