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STATEMENT OF THE CASE

On December 5, 2014, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant was hired by the employer on September 25, 2014. He first worked October 13, 2014. The claimant last worked on October 22, 2014. At that time, the claimant normally worked 14 days on and 14 days off as kitchen helper.  The claimant was paid an hourly wage.

The claimant requested to take a break during his first morning at work. He was told he could not have a break until the work was caught up. He asked for a break during his afternoon shift. He was told the same thing. He spoke to his supervisor about getting breaks. He was told that employees did not get a break unless the work was caught up.  Later during his first week he brought the matter up in a safety meeting. The executive chef asked the claimant to stay after the meeting. The executive told the claimant that he could take a break after the safety meetings each morning.
The claimant took his scheduled break each morning after the safety meeting. He asked for his break in the afternoon and was told that he could not have a break because the work was not caught up. Later the supervisor was going over the rules and procedures concerning working for the employer. The supervisor read the policy concerning breaks. The claimant asked why he was not getting the breaks set in the employer’s policy. The supervisor told the claimant that he would not get a break unless the work was caught up. 

The claimant was aware that the work would not get caught up because of the volume of people served in the kitchen. He finished the day. The next morning her went to the employer and told the employer that he would not work without receiving the breaks to which he was entitled under the employer’s policy. He asked for a plane ticket home. 

After he arrived in Fairbanks, he contacted the employer’s main office and spoke to someone about filing a grievance. He was told he could not file a grievance until he had worked for the company for six months. The employer investigated the claimant’s complaint. The human resources person was told that employees’ were getting their breaks.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).

CONCLUSION

The Employment Security Division’s Benefit Policy Manual § VL 515.15 states in part:

Many of the decisions made by an employer in the course of the business 
affect the workers. Therefore, when a worker voluntarily leaves work 
because of an alleged violation of a working agreement, good cause 
depends on whether the employer has acted unreasonably. Even though 
an employer violates a working agreement, the employer is acting 
reasonably if:

 

• The employer's action was necessitated by business reasons; and 


• The employer's action imposed no undue hardship on the worker    

 
  (9321835, June 15, 1993.) 

If the employer acted reasonably, the worker does not have good cause for voluntarily leaving work. However, if the employer's action was not necessitated by business reasons, or the employer's action imposed undue hardship on the worker, then the worker has good cause to voluntarily leave work. 

Undue hardship exists whenever the conditions of work are less favorable to the worker than those prevailing for similar work in the locality. In such cases, it does not matter what the reason was for the violation of the agreement; the work is still unsuitable. 

If the agreement violated was a condition of hire, the worker has good cause to leave if the problem cannot be corrected.

Here the employer was violating its own policy and asking its employees to work without breaks. The employer was violating its own policy when it denied the claimant breaks. The employer has not shown that the denial of breaks was necessitated by business reasons. The employer has not shown that the claimant was exempt from the Fair Labor Standards Act and therefore, the claimant would be entitled to a break in the morning and afternoon as his shift exceeded eight hours.
"Hearsay evidence may be used to supplement or explain direct evidence but is, by itself, insufficient to support a finding unless that evidence would be admissible over objection in a civil action."  Douglas, Comm. Dec. 85H-UI-069, April 26, 1985, paraphrasing AS 44.62.460(d).

The claimant testified from his direct knowledge of the events of his employment. The employer witness testified from what he was told. The claimant’s direct testimony must carry more weight than the hearsay testimony of the employer.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work with good cause.

DECISION

The notice of determination issued in this matter on November 26, 2014 is REVERSED. The claimant is ALLOWED benefits for the weeks ending November 1, 2014 through December 6, 2014. The reduction of benefits is restored, and the claimant is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on December 24, 2014.


Tom Mize

Hearing Officer

