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CASE HISTORY

The claimant timely appealed a December 4, 2014 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer in August 2012. She last worked on October 25, 2014. At that time, she worked full-time as a server.
On October 26, 2014, the claimant called in to report that she would be absent.  She called in at 6:00 am for her shift which was scheduled to start at 10:00 am.  The claimant had been up much of the night with children she was babysitting, which lasted later than she had planned.  The claimant did not believe she could function well during the fast-paced breakfast rush without adequate sleep.

The claimant had been recently warned that her job was in jeopardy due to frequent absences due to illness.  She was told to be at work and to give the employer adequate notice to cover her shift when she could not work.

The claimant was scheduled to be off work October 27 and 28, 2014.  When she went in on October 28, 2014 to pick up her regular paycheck, a co-worker told her she had been taken off the schedule, which the claimant confirmed.  It took three days and many attempts by the claimant to get a manger to talk to her about why she had been taken off the schedule.  She was told on October 31, 2014 that she was being let go because of her absences. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(2) was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged because of her absences from work.
Work attendance is a commonly understood element of the employment relationship. It need not be defined in a company policy in order to require compliance. And it is so important that a single breach can amount to misconduct connected to the work. 

In Tolle, Comm. Dec. 9225438, June 18, 1992 states, in part:
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. 
In situations where a worker has been warned that further absence or tardiness could result in dismissal, it is necessary to examine the reason for the specific absence and the worker’s ability to control it. Additionally, in such cases, an employer may hold a worker to a higher standard of notification. Except in cases where adherence to this would be unreasonable, failure to follow these procedures is misconduct. 

The claimant in this case argued her last absence should not be cause for discharge because she gave the employer ample notice to cover her shift.   The Tribunal does not agree.  The reason for the claimant’s absence was not out of her control.  She was tired because she engaged in activities outside of work that limited her sleep.  Lack of sleep is not unusual and does not create a circumstance to be absent from work in most cases.  The claimant gave the employer four hours notice, much of which she could have used to sleep before her scheduled start time.

It the conclusion of the Tribunal that the claimant in this case did not have a compelling reason to miss work on October 26, 2014, and particularly as she had been warned that her job was in jeopardy, her absence on that day amounts to misconduct. The penalties of AS 23.20.379 are appropriate.
DECISION
The determination issued on December 4, 2014 is AFFIRMED. Benefits remain denied for the weeks ending November 1, 2014 through December 6, 2014. The three weeks remain reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 31, 2014.
Rhonda Buness

Hearing Officer
