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CASE HISTORY

The claimant timely appealed a December 12, 2014 determination that denied benefits under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily quit suitable work.  

FINDINGS OF FACT

The claimant began work for the employer on September 8, 2014. She last worked on September 12, 2014. She worked five hours per day, four days per week as a room attendant at the Hampton Inn in Fairbanks. 

The claimant responded to the employer’s internet advertisement for a personal care attendant (PCA). However, during the interview process, she discovered there was an error in the internet posting, and the employer was actually hiring for a hotel maid position. The claimant was trying to get away from physical work because of her age and problems with prolonged standing. However, she needed work, so she and the employer agreed that she would be hired on a trial basis. 

The job required the claimant to squat, stand and push/carry heavy laundry. Almost immediately after beginning the job, the claimant began to experience swelling, soreness and stiffness in her Achilles tendon. Each day that she worked, the swelling and pain increased. She notified the employer at the end of her first week that she was not physically able to perform the housekeeping duties because of her physical condition. 

The claimant inquired about other positions as a front desk clerk, an intern in human resources or a kitchen position. No other suitable positions were available. She did not inquire about a worker’s compensation claim because she did not think her condition could be considered an on-the-job injury. The claimant did not see a doctor about her Achilles tendon because she could not afford the doctor visit. She did not ask for a leave of absence because her physical limitations were ongoing. 

The claimant has decided to pursue only sedentary, clerical positions, as she is unable to stand for prolonged periods, squat, climb stairs or perform any physically strenuous job duties. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(8)
other factors listed in AS 23.20.385(b).

CONCLUSION

In Wescott v. State of Alaska, Dept. of Labor, 996 P.2 723 Alaska (2000), the Alaska Supreme Court stated, in part:

For as we have observed, the "good cause" standard -- and its attendant requirements that a worker have compelling reason to leave work and exhaust all reasonable alternatives before quitting27 -– attaches only when a worker quits work that is suitable. A worker is always free to quit unsuitable work.”28 
The Supreme Court decision above and the provisions of AS 23.20.379(a)(1) require disqualification of a claimant’s unemployment insurance benefits if she leaves suitable work without good cause. If a claimant leaves unsuitable work, she is not required to show good cause for quitting.
AS 23.20.385(b) provides that “In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at…”
The claimant’s health was immediately and negatively affected by the repeated squatting, lifting and other physical demands of the housekeeping position. Though the claimant’s condition was not substantiated by medical authority, the testimony established that this employment was unsuitable for her. As stated in Westcott, “A worker is always free to quit unsuitable work.” 
Therefore, the disqualifying provisions of AS 23.20.379(a)(1) do not apply. 

DECISION

The determination issued on December 12, 2014 is REVERSED. Benefits are ALLOWED for the weeks ending September 20, 2014 through October 25, 2014, if otherwise eligible. The three weeks are restored to her maximum benefits. 
The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on January 8, 2015.
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