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CASE HISTORY

The claimant timely appealed a December 23, 2014 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on October 25, 2013. He last worked on November 22, 2014. At that time, he worked full-time as a salesperson.
On November 21, 2014, the claimant called a female co-worker after work, multiple times.  He was consuming alcohol and expressed inappropriate and unwelcome affection for the co-worker.  The next day he contacted the co-worker again multiple times.  She informed him he had over-stepped his bounds and not to call her when he was drinking. The claimant continued to call and left two messages after that. The claimant called the co-worker at work several times and tried to get other co-workers to have the co-worker return his calls.  On

November 24, 2014, the claimant called the co-worker again and she told him not to call her at work.  He then had pizza delivered to the co-worker at work. The co-worker feared the claimant’s advances might escalate and she was concerned the claimant’s calls to the workplace could affect her standing at work. She reported the calls to her supervisor.

Earlier in the summer the employer had verbally warned the claimant for making inappropriate suggestive remarks at work in front of female co-workers. The claimant did not recall having made any inappropriate remarks. The employer also had previous knowledge of the claimant’s history of police contact and aggressive behavior while consuming alcohol. 
When the claimant showed up for work as scheduled on November 25, 2014, he was told he was discharged for harassing the co-worker over the weekend while intoxicated.  
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(2) was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION
The claimant in this case was discharged for making multiple phone calls to a co-worker both at her home and at work while he was intoxicated during his off hours.  
The claimant did not deny calling the co-worker or that he was intoxicated and acted inappropriately.  He was aware that he had behaved inappropriately when he sobered up. He argued that his actions took place while he was off work, and therefore did not constitute work-related misconduct.  The Tribunal does not agree.
In Davis, Com. Dec. 04 1625, December 13, 2004, the Commissioner held in part: Under 8 AAC 85.095, off-duty activity/action can be found to be misconduct connected with the work if the conduct

(A) shows a wilful and wanton disregard of the employer's interest; and

(B) either (i) has a direct and adverse impact on the employer's interest: or (ii) makes the claimant unfit to perform an essential task of the job.

The Davis case, above, involved a claimant’s use of drugs while off duty, but the principals can be applied here.  The claimant in this case showed a disregard of the employer’s interest when he continued to call the co-worker after she told him not to call, and when he called her at the workplace multiple times.  The adverse impact on the employer is evident in the discomfort and fear experienced by the co-worker and the distractions posed by the claimant’s multiple calls and pizza delivery to the workplace.
The claimant was aware his actions were inappropriate when he was sober, and being intoxicated does not absolve him from responsibility for his actions.  The Tribunal concludes the claimant was discharged for work-related misconduct and the penalties of AS 23.20.379 are appropriate.
DECISION
The determination issued on December 23, 2014 is AFFIRMED. Benefits remain denied for the weeks ending November 29, 2014 through January 3, 2015. The three weeks remain reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on January 20, 2015.
Rhonda Buness

Hearing Officer
