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STATEMENT OF THE CASE

The claimant filed a timely appeal against a December 23, 2014 determination that denied benefits under AS 23.20.378 on the ground that she did not meet the availability requirements of the regulation during periods of travel, and under AS 23.20.387 on the ground that she intentionally provided false information regarding her claim. The determination held her liable for the repayment of benefits including penalties under AS 23.20.390. 

The issues before the Tribunal are whether the claimant:
· Traveled,
· failed to report her travel,
· knowingly made a false statement or misrepresentation in connection with the claim; and

· is liable for the repayment of benefits and the payment of a penalty.

The Division stipulated that the claimant did not travel away from her area of residence during the weeks ending June 8, 2013 and June 15, 2013.
FINDINGS OF FACT

The claimant filed a new claim for unemployment insurance on April 21, 2013. Her weekly benefit amount was $94.00. On May 25, 2014, the claimant filed her second consecutive claim for unemployment insurance. Her weekly benefit amount on that claim was $370.00. 
The claimant lived in Delta Junction, Alaska. She filed bi-weekly claim certifications for benefits for the weeks at issue in this appeal. The weeks at issue are May 4, 2013 through June 1, 2013, July 13, 2013 through July 27, 2013; October 12, 2013 through December 21, 2013 and June 21, 2014 through November 8, 2014.
From May 5, 2013 to June 3, 2013, the claimant traveled from Delta Junction to Denver to help her spouse get ready to start vocational training. 

From July 11, 2013 to July 24, 2013, the claimant traveled from Delta Junction to Georgia to visit her father who was gravely ill at that time. 

From October 6, 2013 through December 16, 2013, the claimant traveled from Delta Junction to Denver to spend time with her spouse while he continued his training.

From June 16, 2014 through late July 2014, the claimant traveled from Delta Junction to Denver to spend time with her spouse while he continued his training. In late July 2014, the claimant’s spouse graduated from the training program. The claimant and her spouse then drove to Montana, where they enrolled in the Pro Mount School of Taxidermy. The training started on 

August 1, 2014 and ended on October 31, 2014. The claimant attended the training with her spouse with the hope they could start their own taxidermy business in Delta Junction. The claimant and her spouse drove back to Delta Junction, Alaska during the first week of November 2014. 
The claimant’s spouse filed claim certifications for the claimant using the Division’s online filing system for all of the weeks in question. The claimant does not like computers, and she is not good with paperwork. She gave her spouse permission to file on her behalf. The claimant’s spouse never reported that the claimant had traveled or that she attended training. He explained that he believed it would not matter whether she traveled or attended training, because she was a union employee and on the dispatch list. Therefore, he did not report the travel or training to the Division because he considered it a moot issue.
The claimant’s spouse filed an unemployment insurance claim while attending school in Denver. The Division granted the claimant’s spouse a training waiver of availability while he was attending approved vocational training. When he filed his bi-weekly certifications, he answered, “YES” to the question, “Are you attending any school or training programs?” 
The claimant is a member of the Teamsters Union, Local 959. She registered on the dispatch list every time she was laid off work. Her union does not dispatch for jobs outside Alaska. The claimant never registered with a union outside of Alaska during the weeks in question. She did not register with a local Job Center office in any areas in which she traveled. She did not make independent work searches in the areas of her travel because she had no intention of relocating.
The claimant received benefits for all of the weeks under review based on the incorrect answers provided on her claim certifications.

STATUTORY PROVISIONS

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. 

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

8 AAC 85.353 provides in part:

(a) The requirements of this section apply to any period during which 

      a claimant travels outside the area in which the claimant resides, 

      unless the claimant travels while exempted from availability 

      requirements under AS 23.20.378(a) or in connection with

      training approved under AS 23.20.382. 

(b) A claimant is available for work each week while traveling only if         the claimant is traveling to

(1) Search for work and is legally eligible to accept work in the      area of the travel; 

       (2)
Accept an offer of work that begins within 14 days after the      

claimant’s departure;

(3)
Establish or return to a residence immediately following the     
claimant’s discharge from the armed forces. 

(c) a claimant who travels in search of work must be legally eligible to      accept work and make reasonable efforts to find work each week         in the area of the claimant’s travel, by 

(1) contacting an employment office;

(2) making at least two in-person employer contacts; or

(3) registering with the local union chapter of the claimant’s          union that has jurisdiction over the area of the travel is 

   available for work if the claimant makes contacts as required

   by the union to be eligible for dispatch in the area of travel.
8 AAC 85.110, Payment of benefits to interstate claimants.

 (b) 
Registration for Work. An interstate claimant shall register for work in the agent state as required by the law, regulations, and procedures of the agent state. However, a union member may satisfy this requirement by registering with the local for the area in which the member is living. Either registration will be accepted as meeting the registration requirements of the liable state. Each agent state shall duly report to the liable state whether or not an interstate claimant meets the registration requirements of the agent state.
AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.
(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
In addition to the liability under (a) of this section for the amount 


of benefits improperly paid, an individual who is disqualified from 


receipt of benefits under AS 23.20.387 is liable to the department 


for a penalty in an amount equal to 50 percent of the benefits that 


were obtained by 
knowingly making a false statement or 



misrepresenting a material fact, or knowingly failing to report a 


material fact, with the intent to obtain or increase benefits under 


this chapter. The department may, under regulations adopted 


under this chapter, waive the collection of a penalty under this 


section. The department shall deposit into the general fund the 


penalty that it collects.

CONCLUSION

There was no dispute, the claimant traveled outside of her area of residence during the weeks in question, with the exception of the stipulated weeks ending June 8, 2013 and June 15, 2013.

Black’s Law Dictionary (Fourth Edition) defines “agent” as “one who is authorized by another to act for him.” In Gunia, Comm. Decision No. 9322653, July 16, 1993, the Commissioner of Labor stated, in part, regarding agents:

We have previously held that "The failure of a party's agent … to act is not such a circumstance [to grant reopening]." 

Although the above-cited case deals specifically with the granting of a hearing reopening, the principle is the same as in this matter: it is the claimant who bears the responsibility of her agent’s actions. If the agent fails to act or acts incorrectly, it is the claimant who must suffer the consequences.

By authorizing her spouse to act on her behalf, the claimant’s spouse became her agent. As in Gunia, a claimant is held responsible for the actions of her agent. The claimant’s agent failed to properly report her travel for the weeks in question, and she remains responsible for the incorrect filing of her claim certifications.
8 AAC 85.353(a) states that the requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connections with training approved under AS 23.20.382.
8 AAC 85.353(b) states that a claimant is available for work each week while traveling only if the claimant is traveling to search for work, accept an offer of work that begins no later than 14 days after the claimant’s departure, or to return to a residence after being discharged from the armed forces.

The claimant did not travel to search for work, accept an offer of work, or return to her residence after being discharged from the military. Furthermore, the claimant did not travel while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under 
AS 23.20.382. The claimant never reported her travel or her training and therefore, she was never granted a waiver.

The claimant’s travel to Colorado and Georgia were for personal reasons. The claimant did not meet the eligibility requirements of the regulation during her periods of travel. Therefore, the weeks in question were appropriately denied.
The next issue is whether the claimant knowingly made false statements or misrepresentations in connection to her claim.

Three elements must be satisfied before a person can be held to have fraudulently filed for unemployment benefits. The person must

•
have made a false statement or misrepresentation,


•
the false statement must have involved a material fact, and


•
there must be a showing of intent and knowledge.

The claimant’s travel outside her area of residence was a material fact. As the question regarding travel was asked each week she filed for benefits, it was clearly a relevant and material fact for the purposes of unemployment insurance eligibility. It was not the claimant’s or her spouse’s place to determine whether her travel was relevant to her claim.

In Lewis, Commissioner Dec. 05 1116, November 22, 2005, the Commissioner held, in part, with regard to a claimant who failed to knowingly withheld a material fact at the time he filed for both a new claim year and for weekly benefits in VICTOR:

Although the Tribunal found the claimant eligible for benefits under 
AS 23.20.378, under ESD v. Marsha Spafard and Jeffrey Krum, Op. No. 89, (Alaska July 2, 1981), that fact alone cannot result in a nonfraudulent conclusion if the claimant provided false statements when claiming benefits. In Spafard, the Alaska Supreme Court reversed the Superior Court and reinstated a Department decision that provides false statements of material facts on claim forms mandate imposition of fraud penalties even if the claimant would have suffered no penalty if she had truthfully answered the questions on her claim forms. The Supreme Court held:

We hold that the legislature intended to deny benefits to claimants who falsified material facts, regardless of whether the claimants would have received benefits if they gave accurate information. The statute would otherwise have no real purpose, and the legislature has acted to remove any ambiguity by enacting AS 23.20.387.

There is simply no reasonable explanation for the claimant’s failure to report her travel. The question regarding travel is clear and unambiguous, “Did you travel?” There is no misunderstanding this question. 
Therefore, the claimant knowingly withheld material facts in order to receive benefits. She remains liable to repay benefits for the weeks in question, including penalties.
DECISION

The determination issued on December 23, 2014 is MODIFIED and partially REVERSED. Benefits are ALLOWED under AS 23.20.378 for the weeks ending June 8, 2013 and June 15, 2013. Benefits are DENIED pursuant to 
AS 23.20.378 for the weeks ending May 4, 2013 through June 1, 2013, 
July 13, 2013 through July 27, 2013; October 12, 2013 through December 21, 2013 and June 21, 2014 through November 8, 2014.

That portion of the determination holding that the claimant committed fraud or misrepresentation is AFFIRMED. Benefits under AS 23.20.387 are denied for the weeks ending May 4, 2013 through June 1, 2013, July 13, 2013 through July 27, 2013; October 12, 2013 through December 21, 2013 and June 21, 2014 through November 8, 2014.

That portion of the determination holding that the claimant is liable for the repayment of benefits and for the payment of a penalty is AFFIRMED. The claimant remains liable for the repayment of benefits paid plus the penalty. 
The issues regarding the weeks ending June 8, 2013 and June 15, 2013 are REMANDED to the Division to change the affected weeks and recalculate the weeks of the penalty based on this decision.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on January 23, 2015.


Kimberly Westover

Kimberly Westover, Hearing Officer
