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CASE HISTORY

The claimant timely appealed a January 22, 2015 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on August 3, 2012. She last worked on December 30, 2014. At that time, she worked full time as an accounting support specialist. 

The claimant missed work due to emergency medical issues with her son. She was counseled about her attendance on June 26, 2013. The attendance issues were resolved shortly thereafter as the claimant’s son’s health improved. 

The employer received complaints from several staff members that the claimant was rude and her communication style was inappropriate. The claimant was counseled about those issues on July 27, 2013. 

On July 17, 2014, the claimant received a quarterly “routine staff supervision” report regarding changes to office procedures, the importance of proper telephone etiquette, the importance of correct file documentation, the importance of timely mailing of critical file documents, the importance of keeping receipts for incoming and outgoing mail, and the claimant’s new role as a trainer in mail processes. The employer considered this a verbal warning. The claimant denies being warned about any of the items discussed in the routine staff supervision report. 
The final events that caused the employer to discharge the claimant occurred during the last two weeks of December 2014. 

The employer purchases and delivers Christmas stockings to children housed in its group homes. The stockings are always delivered to the homes, inspected and then given to the children on Christmas day. 
On December 24, 2014, the employer was closing the office early for the Christmas Eve holiday. The claimant spoke to the vice president and asked him what she should do about the Christmas stockings since the office was closing early. The vice president told the claimant he would discuss the matter with the owner and call back with further instructions. The claimant relayed those instructions to her coworker, Heather. 

Shortly thereafter, the claimant called the teaching parents to inform them that the office would be closing early. During the calls, some of the teaching parents asked about the Christmas stockings. The claimant told the teaching parents that the stockings were at the office but no decision had been made yet regarding when they would be available. The claimant left the office at noon that day. She had not received a call back from the vice president or given out any stockings when she left. 

After the claimant left the office, the teaching parents came to the office and picked up the stockings from the claimant’s coworker, Heather. Several of the teaching parents told the employer the claimant had instructed them to pick up the stockings before the office closed. The claimant denied instructing anyone to pick up the stockings. 
On Tuesday morning, December 30, 2014, the clinical director called the claimant and asked if the billing documents for Medicaid were in the mail. The employer required the documents to be mailed by the close of business on Wednesday each week. This particular week, the employer expected the documents to be mailed sooner because of the holiday. The claimant had mailed the previous week’s documents on time, and she had just received the last of the case notes to prepare the current week’s document file for mailing. She told the clinical director that she would mail the documents immediately. She prepared the file for mailing and set the documents on the counter for the postman immediately after speaking to the employer. 

At 4:30 p.m. that same day, the vice president met with the claimant to discuss the stockings and the mail issue. The claimant explained that she had not instructed anyone to pick up the stockings, and the mail was still on the counter because the mailman had not come yet. The vice president discharged the claimant at that time because he believed the claimant lied about the Christmas stockings, and he felt the claimant should have taken the billing documents to the post office immediately after speaking to the clinical director that morning. 

The claimant has never been late getting the mail out in the past, and it was not a customary practice to deliver the mail to the post office. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Although the employer cited several items of dissatisfaction with the claimant’s performance and demeanor, it agreed that the core issues that caused the termination were the perceived dishonesty about the Christmas stockings, and the late mailing of critical documents. 
Misconduct' cannot be established on the basis of unproven allegations. Cole, Com. Dec. 85HUI006, January 22, 1985.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Com. Dec. 86H‑UI-213, August 25, 1986.

This case turns on the weight of the evidence. In Weaver, Com. Dec. 96 2687, February 13, 1997. The commissioner has held in part: 
Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event.  Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable.

In Douglas, Com. Dec. 85H-UI-069, April 26, 1985, paraphrasing AS 44.62.460(d), the commissioner held in part:

“Hearsay evidence may be used to supplement or explain direct evidence but is, by itself, insufficient to support a finding unless that evidence would be admissible over objection in a civil action”.  

The CEO’s testimony was based primarily on information she received from other parties. The claimant provided credible explanations regarding her instructions to the teaching parents, and the mail delivery procedures. The CEO did not witness any of the events, nor was she personally involved in questioning the parties who had first-hand knowledge of the events. 

The claimant was credible. Her sworn testimony that she did not tell the teaching parents to come pick up the stockings, and no one ever personally delivered mail to the post office must be given more weight. 

The employer simply failed to meet its burden to show that the claimant knowingly acted against its best interests. Therefore, the Tribunal must conclude that the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on January 22, 2015 is REVERSED. Benefits are ALLOWED for the weeks ending January 3, 2015 through February 7, 2015, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 6, 2015.







       Kynda Nokelby






      Kynda Nokelby, Hearing Officer

