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CASE HISTORY

The claimant timely appealed a January 14, 2015 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on March 9, 2014. She last worked on December 3, 2014. She worked full time as a procurement technician II. 

The procurement technician II coordinated supply orders from 50 district courts to the central warehouse. The claimant handled all complaints from district courts regarding order errors. The claimant then communicated with the central warehouse regarding the errors, which usually created some conflict. 

For the evaluation period of March 10, 2014 through September 15, 2014, the claimant received ratings of “meets or exceeds standards” in all categories on her evaluation. The claimant’s supervisor also commented in the evaluation that the claimant worked very well in a team environment and provided excellent customer service to internal and external customers. 

On October 8, 2014, the employer held a staff meeting to address procedures for processing invoices. In the meeting the claimant made a comment that if her supervisor did not think processing the invoices within 10 days was a priority, then why should she. The employer talked to the claimant after the meeting and told her the comment was inappropriate.  

On November 14, 2014, the employer held a staff meeting to resolve issues between the central warehouse and the procurement technicians. The central warehouse staff expressed that they felt the claimant’s communication style was bossy. The purpose of the meeting was to work out issues of perception and conflict. The claimant was not warned about her communication style as a result of that meeting.  

On November 24, 2014, the employer held a mediation meeting with the claimant and a coworker (Laurie) to resolve communication issues they were having. The claimant was warned about her communication style with Laurie. The claimant agreed to be more aware of how she communicated with Laurie because Laurie perceived her communication style as aggressive. 

On November 26, 2014, another coworker (Patty) emailed the claimant and two supervisors pointing out that the claimant had solicited help with an issue that was already resolved, and the resolution had already been emailed to the claimant. The email offended the claimant. She felt she and Patty were on good terms, so she replied directly to Patty (alone) in an email saying, “That was rude to point out to everyone that the response was sent to me already and was not helpful. I did not appreciate it; don‘t do that kind of stuff.” Patty forwarded the claimant’s reply to her supervisors, and the claimant was discharged later that afternoon for what the employer called “inappropriate communication.” 

The employer had never told the claimant how to handle minor conflicts with coworkers. The employer did not tell the claimant what she should have done instead of responding to Patty via email. There were no policies or procedures in place regarding conflict resolution between employees.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Com. Dec. 86H‑UI-213, August 25, 1986.

Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event.  Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable. Weaver, Comm’r. Dec. 96 2687, February 13, 1997. 

It is the responsibility of workers to get along with other employees to the best of their ability. However, because it is unlikely that anyone can have continually smooth working relationships with everyone, isolated instances of minor verbal disagreements among employees are not generally misconduct. However, if a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, the worker has committed an act of misconduct connected with the work (Wright, 9125524, February 14, 1992.)
The employer chose not to participate in the hearing. The employer’s documentary evidence in the hearing file is considered hearsay evidence, unsupported by sworn testimony of any firsthand witnesses to the events. Hearsay evidence is insufficient to overcome direct sworn testimony. 
The claimant was credible. Her explanation of the events was reasonable, especially considering the nature of her job was handling conflicts between departments. 
Although the issue of communication had been addressed with the claimant in the recent past, the employer never told the claimant precisely what to do or how to respond when conflict arose. Had the employer warned the claimant not to deal directly with a coworker when conflict arose, the Tribunal might have been persuaded that misconduct occurred. However, that was not the case here. 

The claimant’s email response to Patty was drafted in the heat of the moment, in response to an equally inappropriate email. The claimant’s response was more indicative of a good faith error in judgment rather than a deliberate violation of a standard of behavior the employer expected, which is not misconduct. 

Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on January 14, 2015 is REVERSED. Benefits are ALLOWED for the weeks ending December 13, 2014 through January 17, 2015, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 10, 2015.







       Kynda Nokelby






      Kynda Nokelby, Hearing Officer

