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CASE HISTORY

The claimant timely appealed a February 5, 2015 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer in December 2007. He last worked on December 5, 2015. He worked full time as an assistant store manager at O’Reilly’s Auto Parts. 

On December 4, 2014, a customer asked for assistance purchasing and installing a head light. The employer sells auto parts; it does not install parts or make repairs. The claimant offered to help the customer find a mechanic shop that could install the headlight. A subordinate of the claimant (Adam) offered to help the customer. The claimant told Adam not to try to install the headlight; it was too time consuming. 

Adam disregarded the claimant’s instruction and walked outside to help the customer. The claimant sent another employee (Pam) outside. Pam told Adam to come back in; the claimant wanted him. When Adam came back inside, he walked toward the claimant with a screwdriver in his hand. 

The claimant said, “Listen here little boy, it’s too much work.” Adam said, “What did you call me? Just because you’re too stupid to know how to do it, doesn’t mean I am.” 

The claimant maintains that he called Adam a little boy because he could not remember his name, and he was smaller than the claimant. The claimant further maintained that he feared for his life because Adam continued towards him with his hand clenched around the screwdriver and his arm raised at a 90 degree angle. In response, the claimant clenched his fists, assumed a fighting stance and said, “If you take one more step, I’m going to punch you.” 
There were two customers in the store at that time. Pam yelled at them to stop. Adam turned and walked back outside to help the customer. The claimant went to the back office to report what had happened to the store manager. The claimant yelled that the manager should, “get that little bitch-ass under control.” 

On December 4, 2015, Adam was suspended pending investigation. The employer took written statements from Adam and Pam. Adam was written up for insubordination. 
On December 5, 2015, the employer received a complaint from a customer who was in the store during the altercation. The customer complained that Pam could not assist him properly because she was busy breaking up a fight.  
On December 9, 2015, the employer discharged the claimant for inappropriate and threatening behavior to a coworker. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Demeaning remarks, acts of violence and threatening to perform an act of violence are all circumstances that show a substantial disregard of the employee’s duties and obligations to the employer. 
We have previously held that the Tribunal that hears a case is in the best position to weigh the testimony. Credibility decisions are up to the trier of fact to make and generally will not be overturned unless unsupported by substantial evidence. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (F. Col 1971).

As an assistant store manager, the claimant was held to a higher standard of behavior where conflict resolution was involved. It was simply not believable that a store manager would call a subordinate employee a little boy because he could not recall his name, and calling him a little boy was confrontational and demeaning. Furthermore, assuming a fighting stance and threatening to punch someone are not actions that are consistent with self-defense or fearing for one’s life, especially where a weapon is involved. 

The only time fighting on the job would not constitute misconduct is when the worker was acting in self-defense and did not provoke the altercation, physically or verbally. The claimant in this case was the one who provoked the altercation by calling Adam a little boy, and he was not acting in self-defense. There was no evidence that Adam did anything more than verbally respond to the claimant’s insults as he walked towards the claimant. 
Therefore, the claimant was discharged for misconduct connected with the work. 
DECISION
The determination issued on February 5, 2015 is AFFIRMED. Benefits are DENIED for the weeks ending December 6, 2014 through January 10, 2015, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 25, 2015.
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      Kynda Nokelby, Hearing Officer

