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CASE HISTORY

The claimant timely appealed a December 12, 2014 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer on June 22, 2014. He was last employed on September 14, 2014. At that time, he worked full time as a surveyor and quality control person. The claimant had been employed with the employer for previous seasons. The claimant reopened his June 8, 2014 claim for unemployment insurance benefits on October 5, 2014. 
On September 14, 2014, the claimant had been working for approximately 37 days without any time off. He had been offered the previous week off work but had declined the offer. He expected to meet with the employer on Sunday, September 14, 2014 and take that week off. The employer’s flight was delayed and he arrived late.
The employer arrived and heard that the claimant was driving the employer’s vehicle under the influence. He learned that the claimant had been evicted from his room at the local bed and breakfast where the claimant stayed. He also heard that the claimant had made threats to some local citizens. The employer went to the local liquor store where he had heard the claimant was last seen. He met the claimant driving the employer’s vehicle. He flagged the claimant down. The claimant appeared intoxicated to the employer. His speech was slurred and he appeared unsteady. He asked the claimant if he had been drinking. The claimant admitted that he had been drinking. The employer was aware that the claimant often carried a loaded firearm. He chose not to tell the claimant that he was discharged at this time because he feared the claimant’s actions while intoxicated and possessing a firearm.

The claimant discussed taking some paperwork home to Fairbanks to work on while he was in Fairbanks. The employer told the claimant he should not take any work to Fairbanks. The claimant told the employer; “I’ve had it, I’m done,” and “I’m going to Fairbanks.” The employer took this to mean he was quitting work. The employer had the claimant follow him back to the work location. He then drove the claimant to the airport. The employer asked the claimant about some files. The claimant told the employer that the files were in his room at the bed and breakfast. After leaving the claimant at the airport, the employer went to the bed and breakfast to retrieve the files. Not all of the files were at the bed and breakfast.
The employer went back to the airport to ask about the files that were missing from the claimant’s room in the bed and breakfast. The employer arrived at the airport and observed the claimant operating his all-terrain vehicle (ATV) and being pursued by Alaska State Troopers. He requested of the troopers permission to search the claimant’s luggage for the files. The employer learned that the claimant was arrested on suspicion of driving under the influence (DUI). The claimant was taken back to Fairbanks. 
A breathalyzer test was given to the claimant once he arrived in Fairbanks. He was not charged with DUI. He remained under arrest for suspicion of other charges. He was held until Tuesday night at approximately 8:30 p.m. The claimant contacted the employer the following morning by telephone. The employer told him that he was busy and to call back later. The claimant called again on Friday, September 19, 2014. The employer again told the claimant that he needed to call back.

The claimant was eventually charged with assault for allegedly attempting to run his landlord off the road. The charges are pending a trial set for early March. The claimant denied that he ran his landlord off the road. 

The claimant attempted to reach the employer on September 22, 2014 and September 24, 2014. He left messages but his calls were not returned. The employer had not talked to the claimant under instructions by the Alaska State Troopers because of the pending charges, including allegedly taking tools belonging to the employer. The employer still considered the claimant to have quit work. He had planned to discharge the claimant for operating the employer’s vehicle under the influence. He was not going to allow the claimant to return to work following the incidents on September 14, 2014.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker's last suitable work voluntarily without  good cause....



(2)     was discharged for misconduct connected with the insured                               worker's last work.

8 AAC 85.095 provides in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 

AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers                better wages, benefits, hours, or other working conditions; if           the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION

The first issue is to determine whether the claimant voluntarily left his employment or was discharged.

The claimant argued that he involuntarily quit work when he was arrested and forced to go Fairbanks. He stated the he was not discharged because he was never told he was discharged. The employer argued that the claimant voluntarily quit before being arrested when he stated “I’ve had it” and “I’m done.”
A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Com. Dec. 87H-UI-265, September 29, 1987. Alden, Com. Dec. 85H-UI-320, January 17, 1986.
Based on Swarm and Alden, the party that takes the action which results in the separation from employment is the moving party. The employer believed that he claimant took the action that caused the separation when he made the statements about his discontent with work. However, the court has held in William Tyrell v. Department of Labor, 1KE-92-1364 CI, (AK Super. Ct., November 4, 1993).

“As a matter of law, Tyrell could not have ‘voluntarily left’ his job unless he intended to leave his job . . . ‘job abandonment’ . . . does not automatically mandate the conclusion that Tyrell intended to quit his job - and a finding of such intent is the sine qua non of a finding that Tyrell ‘voluntarily quit.’” 
Because the claimant made multiple attempts to get in touch with the employer following the events of September 14, 2014 about continuing his employment, it cannot be held that he intended to quit his employment. Therefore, it must be held that the claimant was discharged by the employer.
The issue now becomes whether the clamant was discharged for misconduct.

In Traylor, Comm. Decision No. 88H-UI-140, March 6, 1989, the Commissioner of Labor stated, in part:
An employee had the affirmative duty to be at work when and where scheduled.  In Moors, Comm. Dec. 84H-UI-291, IC Unemployment. Insurance Reporter. (CCH), ¶8101.35, (Alaska 11/6/84).  [The claimant] was not able to be at work when he was scheduled to be there.  Does his incarceration give him adequate excuse to absent himself from work such that the resultant discharge was not misconduct?  I do not believe so.  As the court stated in Grimbel v. Brown, supra, "the question for determination must always be whether the result of the misconduct has adversely affected the employee's ability and capacity to perform his duties in an appreciable degree.  If it has, then it follows that it is contrary to the employer's interest and in ' . . . disregard of standards of behavior which the employer has the right to expect of his employee....'"  

Although Traylor, above, is regarding absences due to incarceration, the discussion of the court in Grimbel v Brown is about how the misconduct affects the employer. The employer observed the claimant being arrested by the state troopers. He learned that the claimant was being arrested for DUI. He observed the claimant operating the employer’s vehicle and the claimant admitted that he had been drinking. The claimant’s actions on that date had an adverse effect on the employer’s interest and affected the claimant’s ability to properly perform his duties. 

Therefore, it must be found that the claimant committed misconduct in connection with his job. The determination is modified to properly reflect the correct section of the law under which the claimant is subject to disqualification.
DECISION

The determination issued on December 12, 2014 is MODIFIED. Benefits are denied under AS 23.20.379(a)(2) for the weeks ending September 20, 2014 through October 25, 2014.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on February 26, 2015.
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