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CASE HISTORY

The employer timely appealed a November 28, 2014 determination which allowed benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on August 15, 2015. She last worked on November 5, 2014. At that time, she worked 30 to 32 hours per week as an apparel clerk and cashier. The claimant established a claim for unemployment insurance benefits effective November 9, 2014. 

On October 31, 2014, the claimant was observed giving a discount of greater than ten percent without permission of a manager or person in charge. The claimant had been trained as a cashier. She had been told to please the customer and keep the lines moving. She was advised that she could reduce a damaged item by ten percent or $10.

On October 31, 2014, the claimant had a customer that was purchasing a Halloween mask. The mask did not have a bar code for the cash register to read. The claimant contacted the home department to get the code number for the mask to enter in the cash register. She entered a number given to her by the associate in the home department. The price of the mask showed $6.99 using that code number. The customer told the claimant that price was not correct. The customer had seen some similar mask for a lower price. The claimant told the associate that the customer believed that the amount was too high. The other associate found another barcode that was priced at $2.99. The mask had a crease where the mask had been folded. The customer asked if the price could be reduced. The claimant gave the customer a $1.00 discount because of the scratch. She believed that she was within her limitations. The line had grown behind the customer and the claimant wanted to move this customer on in order to move the line at her cash register.
The employer’s policy allows cashiers to give a discount of the least of ten percent or $10 on damaged items. A cashier must get permission from a manager or person in charge to grant a higher discount. The claimant had been told by her manager on multiple occasions that she did not have to get permission to provide the ten percent or $10 discount.

A manager was at the claimant’s register at the time of the transaction, but the claimant did not ask for permission to give a discount. The manager did not remind the claimant that she should not give such a discount. The claimant did not recall that a manager was present when this occurred. Her goal was to satisfy the customer and get her line moving again. The manager recalled that she was not paying attention to the claimant when the transaction took place. She did not discuss it with the claimant but reported it to human resources.

The claimant was suspended pending an investigation on November 5, 2014. She was admitted that she gave the discount and that she chose the amount of the discount by “just coming up with it.” The employer viewed the video surveillance. The video surveillance does not record sound. The employer did not note any visual interaction between the claimant and the customer. The claimant had no additional warnings of this nature. The claimant was discharged on November 7, 2014.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION
Regulation 8 AAC 85,095 defines misconduct. The regulation describes misconduct as a wanton and willful disregard of the employer’s interest. This could include giving a larger than normal discount for a damaged item. The testimony in this matter is that the claimant gave a 33 percent discount to a customer on a damaged item. This reduced the item by $1. The claimant was following what she believed to be the proper procedure by pleasing the customer, selling the item, and moving her cashier line along so that customers behind the current customer would not be required to wait very much longer.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”
The evidence as presented does not show that the claimant knowingly, deliberately, or intentionally, with reckless or malicious intent showed a disregard for the employer’s interest.
DECISION
The determination issued on November 28, 2014 is AFFIRMED. Benefits are allowed for the weeks ending November 8, 2014 through December 13, 2014. The claimant is eligible for extended benefits under AS 23.20.406-409.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on March 5, 2015.
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