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CASE HISTORY

The claimant timely appealed a January 30, 2015 determination that denied benefits under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily quit suitable work.  

FINDINGS OF FACT

The claimant began work for the employer on October 29, 2010. He last worked on August 31, 2014. He worked full time as a forklift operator. 

The claimant was the sole care provider for his elderly mother who was in poor health. On September 2, 2014, the claimant asked about obtaining Family Medical Leave (FMLA) to care for his mother. 

On September 5, 2014, the claimant met with the human resource (HR) manager to discuss FMLA. The HR manager outlined the claimant’s rights and responsibilities under FMLA. The claimant’s FMLA was approved beginning on September 1, 2014. The last date covered under FMLA was November 21, 2014. 

The claimant’s mother passed away on October 23, 2014. The claimant did not return to work or contact the employer after his FMLA ended on November 21, 2014. He decided not to return to work because he felt the employer had discriminatory scheduling methods, and because he was required to drive his vehicle to and from the main store to pick up and drop off the warehouse keys. The claimant believed other employees with less seniority were given consecutive days off work and better schedules. The claimant also felt it was unfair that the employer did not pay mileage when he drove his personal vehicle to the main store to get the warehouse key. The claimant had complained to his foreman and the warehouse manager about both practices over the last several years of his employment. He did not file a formal grievance, call the main store manager or the HR department about his concerns. He did not think it would make any difference.
During the FMLA meeting with the HR manager, the claimant mentioned his discontent with the warehouse schedule. The HR manager told the claimant to worry about taking care of his mother right now. They could address scheduling issues when he returned to work. The claimant did not mention his concern about mileage reimbursement.

If the claimant had returned to work, the HR manager would have investigated his concerns and addressed them appropriately. The claimant did not think the employer would change any of its practices. He decided it was best to quit and look for other work. 

On December 1, 2014, the employer considered the claimant to have abandoned his job after he failed to call or report to work for seven days. 

The claimant filed a claim for unemployment insurance benefits on 

December 4, 2014. He decided to file because he had exhausted all of his financial resources.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers                better wages, benefits, hours, or other working conditions; if           the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION

The claimant had no intention of returning to work for this employer. He quit rather than return to work after exhausting his FMLA. 

In Ostrowski, Comm’r Dec. 01 0437, June 11, 2001, the Commissioner affirmed the long-held standard applied in voluntary leaving issues:

The Department has consistently held that once having voluntarily quit, it is the burden of the claimant to establish good cause for quitting. Fogleson, Comm'r Dec. 8822584, February 28, 1989. The basic definition of good cause is circumstances so compelling in nature as to leave the individual no reasonable alternative but to quit at the time he did. A compelling circumstance is one such that the reasonable and prudent person would be justified in quitting his job under similar circumstances. Therefore, the definition of good cause contains two elements: the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Missall, Comm'r Dec. 8924740, April 17, 1990.
"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done." In re Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.

The claimant gave no notice to his employer, therefore giving them no option in correcting the situations he was upset about. Although he complained about the cursing by a subordinate, he also testified that the cursing had gone on the entire time he worked for this employer. He has not shown that working conditions were so onerous as to provide him no alternative but to quit work when he did…Comm’r Dec. Sims, 02 2689, March 7, 2003.
Two elements are necessary in order to establish good cause for quitting work. First, the claimant must have a compelling reason to quit, and he must also seek reasonable alternatives prior to quitting.

The claimant decided not to return to work because he was unhappy with the employer’s employment practices. There was nothing to establish the employer’s practices were illegal, unreasonable or without legitimate business purpose. Furthermore, the claimant failed to exhaust reasonable alternatives prior to quitting. Therefore, good cause for quitting work was not established. 
However, the claimant’s leave ended on November 21, 2014. He abandoned his job when he failed to return to work at the end of his leave. Therefore, his employment relationship was severed effective November 21, 2014. The disqualification dates shall be changed accordingly.
DECISION

The determination issued on January 30, 2015 is AFFIRMED and MODIFIED. Benefits remain DENIED. However, the disqualification period is changed to the weeks ending November 22, 2014 through December 27, 2014. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 11, 2015.
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