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CASE HISTORY

The claimant timely appealed a February 11, 2015 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on July 30, 2014. She last worked on December 18, 2014. She worked full time as a medical assistant (MA). 

Staff complained that the claimant did not carry her own weight as an MA, and the employer had ongoing issues with her job performance. The claimant shared personal information and discussed her tattoos with patients. She left the office frequently to get snacks or for lunch without completing her electronic notes in patient files. She finalized electronic notes that she had entered into patient files without a doctor’s review, and she forwarded preliminary files to referring medical providers without a doctor’s review. The employer discussed the issues with the claimant informally as they came up. The claimant believed that she corrected the issues as they were brought to her attention. 

The employer moved the claimant to four different teams trying to find a good fit, but the performance concerns continued and the nature of the complaints about the claimant were consistent regardless of which team the claimant worked on. The claimant believed that her lack of experience caused her coworkers to feel she did not pull her weight; she had to ask other MAs to perform tasks she was unfamiliar with in order to learn the job duties. 
On December 11, 2014, the employer gave the claimant a formal warning that her job performance was an issue. The employer told the claimant it expected her to have appropriate conversations with patients, to complete her MA notes before leaving the office to get snacks or lunches, to make sure that all case notes were reviewed and finalized before forwarding. 
On December 17, 2015, another MA reported that she overheard the claimant tell a patient to call back and speak to another MA (Melissa) because the claimant could not help her. The claimant maintained that the patient called about a previous discussion with Melissa. The patient was in a hurry, she did not want to wait on the phone while the claimant read all the notes in the file; she said she would just call back. The claimant told the patient that she could ask for Melissa when she called back, because Melissa would be familiar with the issue she was calling about. 

The employer expects its staff to research any issues that arise during a phone call and offer to call the patient back; a patient should never be told to call the employer again and ask for someone else. Shortly after hearing this report from the MA, the employer received another complaint of the same nature from a patient. The employer had planned to meet with the claimant that day to discuss her progress over the week; the doctor was unsure if the claimant had been unable to successfully function as an MA or if she was simply unwilling to follow established procedures. 

However, on December 17, 2014, after hearing that the claimant told patients to call back and ask for someone else, the employer discharged her during the meeting. She was discharged because of poor job performance. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
An employer has the right to terminate an employee who is unable to meet its performance standards. However, not all cases of failure to perform constitute misconduct. There must be a willful and wanton disregard of the standard of performance an employer has the right to expect. 

8 AAC 85.095(d)(1) specifies that a willful and wanton disregard of an employer’s interest does not arise from inefficiency or unsatisfactory performance as the result of inability. 

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

The employer conceded that the claimant may have been unable to perform many of the essential functions of her position do to inability or inefficiency. It further agreed that the final event that caused the discharge was the complaint that she told patient(s) to call back and ask for another medical assistant to help them, which was not the result of inability.  
‘Only in the case of testimony that is clearly not credible, should a Tribunal consider hearsay statements more reliable [than direct testimony].’ Weaver, Comm’r Dec. 96 2687, February 13, 1997.

Had the employer representative witnessed the events himself, the Tribunal might have been persuaded that this was a deliberate act that was against the employer’s interest. However, the employer’s representative testified about hearsay statements made by other individuals outside of the hearing who were not subject to cross-examination. Hearsay evidence is insufficient to overcome credible sworn testimony. The claimant was credible, and her sworn testimony regarding the final event was reasonable. Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on February 11, 2015 is REVERSED. Benefits are ALLOWED for the weeks ending December 27, 2014 through January 31, 2015, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 11, 2015.
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      Kynda Nokelby, Hearing Officer

