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CASE HISTORY

The claimant timely appealed a February 18, 2015 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant established a claim for unemployment insurance benefits effective February 8, 2015. 

The claimant began work for the employer in June 2014. She last worked on January 28, 2015. At that time, she worked full-time on a rotational shift as a traffic supervisor.
On January 27, 2015 the claimant was working the night shift. About 4-5 hours into her 12-hour shift, a flagger approached the claimant and told her they thought a new truck driver may have taken a wrong turn and gotten lost.  The claimant asked if the flagger knew if the truck driver had come back yet, and the flagger replied that they did not know. The claimant knew the truck driver was new and believed he had not been properly trained and she knew the employer’s worksite was difficult to navigate in the dark.  She was aware that some trucks had radios and some did not.  She believed the driver had a cell phone, although she did not know if he had been given the emergency contact numbers because the employer had stopped handing them out because they were being used for non-emergency purposes.  There is cell phone service in the area of the employer’s worksite, but it is possible to drive out of the cell phone service area.

The claimant was not the flagger’s supervisor, as she had recently been made responsible for getting heaters and generators to stranded trucks.  She was the only traffic supervisor on duty on that shift, as the other supervisor was sleeping. The claimant was preoccupied because she needed to get a heater to a stranded truck on an emergency basis. The temperature was approximately 30 degrees below zero and 60 below with wind chill. The claimant did not speak to anyone about the possibly lost truck driver. She heard nothing further of the truck driver until the end of her shift, when she learned the truck driver had taken a wrong turn and had gone off the road into the tundra. 
Later on the morning on January 28, 2015, a few hours after the end of her shift, the claimant was awoken and told she was being discharged and sent home because she had not communicated the information about the truck driver. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged because she did not communicate the knowledge that a truck driver was possibly lost. What the Tribunal must decide is whether the claimant’s actions constitute misconduct connected with the work, or if her actions were ordinary negligence.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’
'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99. Cited in Com. Dec. 95 2608, January 3, 1996; Com. Dec. 00 2026, January 2, 2001.

The claimant was aware of the extreme weather conditions, the newness of the driver, and the difficulty of navigating the employer’s worksite in the dark.  She was aware some of the trucks had radios and some did not, that the driver may not have been given the emergency contact phone numbers, and was aware that it was possible to drive out of cell service coverage.  The Tribunal concludes the claimant was aware that the truck driver’s life would be risk if he was in fact lost. 
The claimant argued that she was not the supervisor of the flagger who told her about the truck driver possibly being lost, therefore it was not her responsibility to pass the information along. The Tribunal disagrees.  The claimant was a supervisor.  Whether or not the flagger reported to the claimant, the flagger had communicated their concerns about the truck driver to a supervisor on duty.  Whether the claimant passed the information on or instructed the flagger to contact someone in charge, she had a responsibility as a supervisor to see that the flagger’s concerns were communicated to the responsible person.

The claimant had no previous performance warnings and she was the only person punished for the incident, which she argued showed that she was the employer’s “scapegoat” for an incident that would draw negative attention to the employer.  The Tribunal does not agree.  It was not established that other parties were negligent in their duties and the claimant does not know what actions the employer may have taken against other employees.

The Employment Security Division’s Benefit Policy Manual, BPM, MC 300.15 states in part:
(a) a worker must work with ordinary care and diligence. Ordinary care is that degree of care which persons of ordinary prudence exercise under the same or similar circumstances. Ordinary care in the case of a locomotive engineer entrusted with the safety of many persons and with valuable property is a different thing from ordinary care in the case of a stage doorman. The care expected of a precision machinist varies considerably from the care expected of a ditch digger. In any of these cases, however, the standard of obligation is "ordinary care under the circumstances." 
It further defines negligence in (b):
1. Gross negligence: 

A single instance of ordinary negligence does not show disregard of the employer's interest, unless the single act of negligence or carelessness is "gross negligence." By "gross negligence" is meant "such negligence as evidences a reckless disregard of human life or of the safety of persons, or such an entire want of care as would raise a presumption of a conscious indifference to the interest of the employer, which is equivalent to an intentional violation of the employer's interest." Gross negligence thus means the lack of care that even an inattentive person takes of the person's own property. 

The Tribunal concludes that the claimant’s actions were reckless and demonstrate a conscious indifference to the driver’s safety and the interest of the employer, and as such, a lack of ordinary care an attentive person would take. The claimant is considered to have committed an act of gross negligence in failing to communicate that a driver was possibly lost, which constitutes misconduct in connection with the work. Benefits were properly denied. 
DECISION
The determination issued on February 18, 2015 is AFFIRMED. Benefits remain denied for the weeks ending February 14, 2015 through March 21, 2015. The three weeks remain reduced from the claimant’s maximum benefit amount. The claimant may not be eligible for extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on March 18, 2015.







      Rhonda Buness, Hearing Officer

