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CASE HISTORY

The employer timely appealed a February 2, 2015 determination which allowed benefits with no penalty under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant established a claim for unemployment insurance benefits effective January 11, 2015. 

The claimant began work for the employer on July 27, 2002. She last worked on December 16, 2014. At that time, she worked full-time as an assistant.
On December 16, 2014, the claimant was having a personal conversation with a co-worker while both were on the clock.  A manager approached the pair and interrupted.  The claimant wanted to finish her conversation, so she told the manager, who was of middle-eastern descent, “shouldn’t you be building a pyramid or something?” and the manager laughed. The manager then reported the claimant’s comment and the claimant was suspended pending an investigation.  

The claimant had previously been warned about inappropriate comments at work in June 2014. In that incident the claimant made a sexually inappropriate comment to a manager about a co-worker’s affection for her in front of other workers.  The employer’s policy specifically lists “derogatory attacks” as an offense that may be cause for termination.  The claimant was aware of the employer’s policy. 
After investigation, the employer notified the claimant on December 22, 2014 that she was discharged due the violation of the employer’s policy and considering her previous warning.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged for violating the employer’s policy against derogatory attacks.
The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer. On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.
It is the responsibility of workers to get along with other employees to the best of their ability. However, because it is unlikely that anyone can have continually smooth working relationships with everyone, isolated instances of minor verbal disagreements among employees are not generally misconduct. However, if a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, the worker has committed an act of misconduct connected with the work (Wright, 9125524, February 14, 1992).
The claimant argued her comment was made jokingly and not with ill intent toward the manager and she noted that he laughed when she said it.  However, the comment was clearly in reference to the manager’s ethnicity and was not complimentary in nature.  The manager was clearly offended by the claimant’s remark, as he reported it to a supervisor. The Tribunal discards the fact that the manager laughed, as people sometimes laugh when presented with an uncomfortable situation. 

The employer in this case has a policy that specifically prohibits “derogatory attacks” and states that violation of that policy is grounds for termination.  The claimant was warned six months previously for making a comment that was derogatory in a sexual nature. 

The claimant in this case made two offensive and unacceptable comments about other workers in six months.  Although the claimant intended her remarks to be funny, she should have known after the June 2014 warning that derogatory comments would not be tolerated by the employer. The Tribunal finds the claimant’s actions rise to the level of misconduct as described in Lynch and Wright, above. The penalties of AS 23.20.379 are appropriate.

DECISION
The determination issued on February 2, 2015 is REVERSED. Benefits are denied for the weeks ending December 27, 2014 through January 31, 2015. Three weeks are reduced from the claimant’s maximum benefit amount. The claimant may not be eligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on March 23, 2015.







      Rhonda Buness, Hearing Officer

