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CASE HISTORY

The claimant timely appealed a February 27, 2015 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on May 16, 2002. He last worked on January 26, 2015. At that time, he worked full time as the hospital security director. 

The employer uses video surveillance cameras throughout the hospital. Some of the camera equipment belongs to the hospital, and some of the equipment is loaned to the hospital by its maintenance contractor, Lincoln Harris. 

The employer’s code of conduct policy states, “Organizational assets are to be maintained for business related purposes. As a general rule, personal use of any HCA asset without prior supervisory approval is prohibited.” The employer considered the surveillance camera equipment organizational assets. 

On January 20, 2015, the human resource (HR) director received a complaint that the claimant had misused hospital equipment. The equipment in question was a coat hanger camera that belonged to the hospital’s maintenance contractor. The contractor reported that the claimant had used the camera to video a female in a women’s restroom. 

The HR director reviewed the video footage on the camera. The video showed a female enter and use the restroom. The HR director did not recognize the female or the restroom facility. Next, she saw the claimant, wearing his security badge reach for the camera and turn the camera off. 

On January 26, 2015, when the claimant returned from vacation, the employer questioned the claimant about the footage. The claimant explained that the camera was not working properly, so he took it home to work on it. The claimant maintained that he was unable to get past the hospital firewall to work on the camera at work, and an information services (IS) specialist advised him to try working on it from his work computer at home. It was unclear how the firewall prevented him from working on the camera, how he would have gotten around the firewall on the employers laptop computer from his home, who he spoke with in the IS department or why he did not report the malfunctioning camera to the director of operations. 
The claimant maintained that he installed the camera in his bathroom at home to simulate the lighting conditions in the hospital and to test the camera’s motion sensors. The claimant’s wife entered and used the restroom while the camera was installed. However, when the claimant checked the camera, he did not see any footage of his wife’s activity, so he assumed the camera was not working. He returned the camera to the employer’s contractor shortly thereafter and asked to have the files deleted. It is unclear what files he wanted deleted or why. In the process of deleting the files, the contractor discovered the restroom video. The employer discharged the claimant for misusing assets of the employer, which it felt was a violation of the employer’s code of conduct policy. 
The claimant argued that he did not use company assets for personal use and that the employer allowed him to take home other assets such as a laptop computer, a pager, a radio and a cell phone; he considered the camera equipment no different than the other assets. The laptop computer, the radio, the pager and the cell phone were necessary for the employer to maintain contact with the claimant for emergency purposes during off-duty hours.  
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The facts of the case are not in dispute. The claimant took camera equipment home from work, which was used to record inappropriate video footage. His argument that he took the camera home to work on it was reasonable, especially considering the nature of his position and the fact that he routinely took home other hospital electronic equipment. His decision to test the camera out in his bathroom, albeit inappropriate, was more indicative of an isolated instance of a good faith error in judgment, rather than a willful and wanton disregard of his employer’s interest. 

Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on February 27, 2015 is REVERSED. Benefits are ALLOWED for the weeks ending February 7, 2015 through March 14, 2015, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 1, 2015.
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      Kynda Nokelby, Hearing Officer

