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CASE HISTORY

The claimant timely appealed a February 11, 2015 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause.

FINDINGS OF FACT

The claimant established a claim for unemployment insurance benefits effective January 11, 2015. 

The claimant began work for the employer on February 25, 2013. She last worked on December 18, 2015. At that time, she worked full-time as a teacher’s aide.
The claimant was having difficulty getting along with the teacher with whom she worked.  She had concerns about the amount of work she did compared to the amount of work the teacher performed. The two sat down with their supervisor after the school day on November 19, 2014 to discuss the issues.  The teacher raised her voice, pointed her finger at the claimant and the supervisor, called the claimant “passive-aggressive” and told the supervisor she had “things to say about her as well.”  The teacher accused the claimant of doing drugs with parents on school property.  The teacher stormed out of the meeting.

On November 20, 2014, all three parties had a conference call with the regional director to discuss the issues.  During the conference the teacher rolled her eyes and used dismissive body language.  She lied about the division of job duties and said she believed the claimant was selling drugs. On November 24, 2014, the manager followed up with the claimant individually.  She was told follow the employer’s conflict resolution policy. The employer took no action based on the teacher’s accusations of drug use and drug selling against the claimant.
On November 26, 2015, the claimant wrote a letter to the manager telling her she did not intend to quit but she did not feel comfortable engaging in the weekly lesson planning with the teacher, together in a closed office. The claimant’s discomfort stemmed from the accusation made against her by the teacher and the teacher’s attitude toward her. The teacher had not threatened the claimant and the claimant was not aware of the teacher being physically violent. The claimant felt stressed to the point of being nauseated when anticipating going to work.
On December 8, 2015, the claimant wrote a letter to the manager again reiterating her concerns and asking for a solution.  She noted the employer’s “zero tolerance policy” regarding harassment in the workplace.  It says that bullying and extreme outbursts intended to demean, threaten or intimidate or result in physical violence will not be tolerated. The employer’s conflict resolution policy starts with an informal step involving discussion with a supervisor, and failing resolution, a formal process started by a letter from the worker to the management team. The claimant intended her letter to be a formal appeal. The employer’s policy calls for a response to an appeal within five working days, unless otherwise agreed upon by the employee. The policy holds the employer will provide a written response after appropriate review.
On December 8, 2014, the education coordinator came to the worksite for the week to help with communication.  The claimant did not believe her help was effective because the education coordinator did not want to rehash the events leading up to that date, in order that she remain neutral.  The claimant did not feel the communication training material presented to the teacher and herself was helpful and she told the coordinator at the end of the week that she did not think the situation was improved, although the teacher did act less aggressive and paid more attention to her job duties while she was being observed by the coordinator.

The next date the claimant and teacher worked together was December 16, 2014. The teacher’s behavior returned to the same level as before the coordinator’s visit. On December 17, 2014, the claimant’s supervisor resigned. That day the teacher found a minor error in the claimant’s paperwork and aggressively berated her, shoving the form in the claimant’s face.
The claimant sent the manager a letter on December 18, 2014 reiterating her concerns with the teacher and advising the manager that she did not plan to return after the winter break if things weren’t resolved. She spoke with the manager on the phone that morning and at the end of their conversation, the claimant felt willing to continue to work on the issues.  It was the last work day before the winter break and the manager told the claimant she planned to address the issue again in a phone conference on January 5, 2015, when school resumed.
Later that day, the claimant read through her notes and emails from the past month and reviewed the employer’s policies.  She decided the employer’s responses had not been adequate and she didn’t feel her formal appeal had been responded to according to employer’s policy.  She felt the manager blamed the departing supervisor for the problems and believed the teacher. She called the manager and told her she was giving two-weeks notice and would not be coming back after the break. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers                better wages, benefits, hours, or other working conditions; if           the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION
The claimant in this case voluntarily quit work because she was harassed by a co-worker and didn’t believe the employer responded adequately to address her concerns.
Regulation 8 AAC 85.095(c)(3) holds that a claimant may have good cause when they leave work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work. The claimant in this case felt harassed by her co-worker and was accused of using and selling drugs with no basis. The teacher’s accusations against the claimant were apparently not taken seriously, as they caused no repercussions for the claimant. Although she stated she “did not feel safe” working closely with the teacher, the claimant did not establish that the teacher ever threatened her physically.  
The claimant argued that she was justified in quitting because the employer did not formally respond to her concerns in five working days.  The Tribunal disagrees.  The employer’s policy states “every effort will be made to respond within five working days, unless otherwise agreed with the employee.”  In this case, the claimant knew the employer was aware of her concerns and was actively attempting to address them. The employer sent the coordinator to help for a week beginning with the date of the claimant’s formal appeal.  The resignation of the claimant’s supervisor likely complicated matters and made effecting resolution even more difficult for the employer. Further intervention was scheduled after the break. 
We have ruled in cases similar to this that even where a worker has an adequate reason for leaving work, the worker must attempt to remedy the situation before leaving in order to escape disqualification under AS 23.20.379. The worker must give the employer a chance to remedy his grievance. Larson, Com. Dec. 9121530, Nov. 8, 1991, aff’d Larson v. Employment Security Division, Superior Court 3JD No. 3 KN-91-1065 civil, March 4, 1993.PRIVATE 

The claimant in this case had legitimate concerns about treatment she received from her coworker. The employer was aware of her concerns and was attempting to remedy the situation.  That the claimant was not satisfied with the employer’s efforts to resolve the issue does not give her good cause to voluntarily leave work only ten days after she filed her formal appeal.  The employer did not appear to be in violation of their conflict resolution policy and appears to have been making reasonable efforts to rectify the situation. The Tribunal cannot find that the claimant had good cause for voluntarily leaving work at the time she did because, as in Larson, above, she did not follow the reasonable alternative of allowing the employer to continue its ongoing efforts to resolve her concerns.  The penalties of AS 23.20.379 are appropriate.

DECISION

The determination issued on February 11, 2015 is AFFIRMED. Benefits remain denied for the weeks ending January 3, 2015 through February 7, 2015. The three weeks remain reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on March 24, 2015.




                                  Rhonda Buness, Hearing Officer

