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CASE HISTORY

The employer timely appealed a February 4, 2015 determination that allowed benefits without penalty pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on July 7, 2013. He last worked on January 16, 2015. He worked full time as an agent.
The claimant and a co-worker (Brenden) did not get along and had several verbal altercations at work. In July 2014, the claimant overheard Brendon saying that he had purchased $18,000 worth of product for his father using the employee discount program, which saved his father $8,000. The claimant believed this was theft and a blatant violation of the employee discount policy. The claimant looked up Brenden’s purchase history on the employer’s system and found a receipt confirming that transaction. He saved a copy of the receipt to his work computer as evidence of the infraction.
The claimant’s direct supervisor was on vacation at the time. The claimant spoke with the appointed acting supervisor about the incident and sent him a copy of the receipt. The acting manager agreed with the claimant’s concern and advised the claimant to contact the human resource (HR) hotline.
In July 2014, the claimant contacted the employer’s hotline and reported his concern to an HR specialist. The report was anonymous, but the claimant agreed to provide his employee identification number. The claimant told the HR specialist that he looked up and confirmed the transaction using the customer transaction list. The HR specialist told the claimant that it was inappropriate to look up that type of information and not to do that again. It was at that point, the claimant understood that he should not have looked up another employee’s transactions.

As soon as his supervisor returned from vacation, the claimant reported the incident to his supervisor. The supervisor asked the claimant not to talk about the incident to others and to keep the incident confidential. The claimant did divulge any further information about the incident.
In August 2014, the supervisor issued a written warning to the claimant for insubordination when he refused to work with Brenden. The supervisor told the claimant that he had to work professionally with all employees. After that, the claimant worked with Brenden when necessary.

In late December 2014, the supervisor received a report from another employee that the claimant had accidentally sent him a file that included the receipt showing Brenden’s July transaction. The supervisor contacted HR, and an investigation was initiated. Until the issue was raised in the hearing, the claimant was not aware he had sent the file to anyone else. He believed it must have been an inadvertent error during a December training class.
On January 2, 2015, the asset protection manager interviewed the claimant about accessing Brenden’s purchase history. The claimant admitted that he had accessed and saved the receipt to his work computer. 
On January 16, 2015, the employer terminated the claimant for a violation of company policy.
The employer policy (Exhibit 1, pages 4, 5, 6) provides general information regarding the employer’s policies. It states that misuse or theft of best buy, employee, or customer property or information were examples of inappropriate behavior. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute. Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

The claimant’s decision to take matters into his own hands by researching the potential wrongdoing of another employee and saving a copy of a receipt to his work computer was a questionable choice. However, there was nothing to establish that in July 2014, the claimant knowingly violated the employer’s policies. His intent was to report what he believed was theft from the company. Furthermore, the claimant openly admitted his actions to both the acting manager and to the human resource hotline in July. It seems unlikely the claimant would have shared that information if he knew it was a breach of policy. The claimant did not repeat the infraction once he was notified in July that it was inappropriate. 

Furthermore, the claimant was not even aware of the December infraction, which supports the conclusion that he did not intentionally share the receipt with another employee. Therefore, he did not intend to defy his supervisor’s instruction to maintain confidentiality.
The claimant’s actions were more indicative of an error in judgement or discretion rather than a willful violation of the employer’s policy. Therefore, misconduct in connection with the work was not established in this case.  
DECISION
The determination issued on February 4, 2015 is AFFIRMED. Benefits remain ALLOWED for the weeks ending January 24, 2015 through February 28, 2015, if otherwise eligible. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 24, 2015.
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