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CASE HISTORY

The claimant timely appealed a March 26, 2015 determination that denied benefits under AS 23.20.379(a)(1) on the ground that he quit work. The issue is whether the claimant had good cause to voluntarily quit suitable work or if he was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on December 22, 2014. He last worked on Friday, February 13, 2015. He worked full time as a carpenter. 
The claimant was working on repairing a roof at the time his work ended. He had stepped through a rotten piece of roofing up to his knee on this roof. He told the employer he felt the roof needed to be replaced. The employer agreed that the roof should be replaced, but it could only perform the work authorized by the customer, and the customer did not want to replace the roof; he wanted to repair it. The employer told the claimant to fix the roof. 

The claimant did not want to work on that particular roof any longer because of his belief that it needed to be replaced. Additionally, the claimant did not feel safe working on that roof. He complained at first that the employer did not provide the necessary lanyards, anchors, ridge-caps or yo-yo’s to tie himself off when working on the roof. 

He later acquiesced and admitted that his foreman told him all of the equipment was at the job site and instructed him to find it and use it. However, he could not find the equipment. 
Over the weekend, the claimant decided that, “He wasn’t going to do it anymore.” He did not want to go back to work for the employer on the roof project. He did not think to ask if he could work another project before coming to his decision. 

On Monday, February 16, 2015, the employer called the claimant when he did not report for work at his scheduled start time of 8:00 a.m. The call went to voice mail. At 11:00 a.m., the claimant called the superintendent and said, “I’m tired of this sh..t,” and hung up the phone. He called the superintendent back and said, “Don’t get me wrong, if I show up, you’ll just end up firing me, so you better just lay me off.” His reason for making that remark was to end his employment. He had no intention of working on that roof. He did not feel safe. He disagreed with the decision to repair instead of replace, and he wanted the separation to be considered a lay off instead of a discharge or a quit. The superintendent said, “Okay,” and ended the call. 
The employer was working on a deck and other repairs to that house. It would have reassigned the claimant to another project it had known that the claimant felt uncomfortable working on the roof. 
On February 18, 2015, the claimant called the Division and opened an unemployment insurance claim. He reported to the Division that he was laid off work due to a lack of work. The employer is still working on the project the claimant was assigned to; it had to hire another carpenter when the claimant stopped working.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....


(2)     was discharged for misconduct connected with the insured                                worker's last work.
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(8)
other factors listed in AS 23.20.385(b).

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20) A voluntary quit PRIVATE 
is a separation from work in which the worker takes the action that results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. 
The claimant’s argument that he was discharged due to a lack of work had not merit. Continuing work was available. The claimant was the one who chose not to continue working. He failed to report for his scheduled shift or provide notice, and when he returned the employer’s call later that day, the purpose of his call was to end his employment. Therefore, he voluntarily quit work when he demanded the employer “lay him off.”  
“Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogelson, Comm'r Dec. 8822584, February 28, 1989. Good cause contains two elements: 1) the reason(s) for leaving must compelling and 2) the workers must exhaust reasonable alternatives before leaving work.PRIVATE 

Even if the claimant had established the working conditions were unsafe, it was still incumbent upon him to exhaust reasonable alternatives before leaving in order to establish good cause for quitting work. Explaining his safety concerns and asking for reassignment to another project were reasonable alternatives the claimant chose not to pursue.  
Therefore, good cause for quitting work was not established. 

DECISION

The determination issued on March 26, 2015 is AFFIRMED and MODIFIED to reflect the correct disqualification period. Benefits are DENIED for the weeks ending February 21, 2015 through March 28, 2015. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 22, 2015.
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