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ORDER DENYING REOPENING
On April 7, 2015, the employer filed an appeal against the Division’s determination regarding the claimant’s discharge from employment.

On April 10, 2015, a notice of telephonic hearing was mailed to the claimant and the interested employer stating a hearing was scheduled for April 22, 2015.
On April 22, 2015, the claimant failed to participate in the hearing. Because the employer was appellant, the hearing was held without the claimant present. 
On April 22, 2015, a decision was issued that reversed the Division’s determination and found the claimant was discharged for misconduct in connection with the work.

On April 30, 2015, the claimant sent a request to reopen the hearing to the Appeals office. In his request, he stated that he did not receive the hearing notice in the mail.

On May 6, 2015, a request for information was mailed to the claimant asking for details regarding his mail situation.

On May 14, 2015, the claimant responded to the request providing additional details regarding the receipt of his mail. He stated that when he filed for unemployment insurance on March 4, 2015, his physical address was 12341 Lake St, Eagle River, Alaska. Because he was planning to move on April 19, 2015, he provided the unemployment office with his parents’ address (403 E Auklet Ave, Palmer AK. 99645) to receive his unemployment insurance mail. The claimant did not provide his current physical location or address; he indicated his parents’ home was 36 miles from his current location.
The claimant stated that he counted on his parents to inform him if/when he received mail but that his parents failed to notice any mail that was addressed to the claimant during the month of April.
PROVISIONS OF LAW
AS 23.20.420 provides in part:


(a)
Each party shall be promptly given a reasonable opportunity for fair hearing.


(b)
The department shall adopt regulations governing the manner of filing appeals and the conduct of filing appeals and the conduct of hearings and appeals consistent with the provisions of this chapter....

8 AAC 85.152 provides in part;

(b) 
The appeal referee shall mail a notice of the time, place, and type of hearing to all interested parties at least 10 days before the hearing. A party may waive the right to the notice.
8 AAC 85.153 provides in part:


(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party. All requests must explain in detail the reasons for the request. If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.  All other requests may be granted only if there is a good cause.



(3)
A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing.  The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.


(4)
If a request for reopening is not allowed, the appeal referee will mail a written ruling and a statement of the right of appeal from that ruling to each party

CONCLUSION
Under 8 AAC 85.153(f), a hearing may be reopened at a party's request only if the party failed to appear because of circumstances beyond the parties' control. 

In her appeal to the Department, the claimant alleges she never received the written decision by the Appeal Tribunal mailed to her on July 18, 2012. We note that the decision was mailed to her correct address of record. . . When a decision has been sent to the claimant’s address of record, the Tribunal has completed its notice obligation and it is incumbent on the appellant to demonstrate some reason why the mail might not have been timely delivered. Pearson, Comm’r Dec. 12 1377, July 24, 2013.

We have previously held that "The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]." In re Anderson, Comm'r Dec. 84H-UI-186, IC Unemp. Ins. Rptr. (CCH), AK 8101.08, 7/20/84. As the claimant in this case apparently did not get his mail for such a reason, we conclude his failure to appear at the hearing scheduled was not due to circumstances beyond his control. Gunia, Com. Decision No. 9322653, July 16, 1993

The notice of telephonic hearing was mailed to the claimant’s provided mailing address. The claimant made his parents’ his agent when he provided that address to the Division. The failure of the claimant’s agent to properly handle his mail was not compelling and was not a circumstance beyond his control. Therefore, his request to reopen the hearing is denied.

DECISION
The claimant’sfillin "" \d "" request for reopening is DENIED.
APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 21, 2015.






        Kimberly Westover
                                  


        Kimberly Westover, Hearing Officer

