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CASE HISTORY

The claimant timely appealed an April 3, 2015 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on August 25, 2014. He last worked on March 20, 2015. He worked full time as a tow truck driver. 

Tow truck drivers pick up a truck from the employer’s lot on the first day of their work week, and they keep the truck until the last day of their work week. Drivers are paid a commission rate of 30 percent of the invoice total for each tow they complete. Drivers do not receive any other hourly compensation for their time. 

The trucks are kept behind locked gates at the employer’s yard. The drivers did not have keys to the gate, and there was usually no one at the yard first thing in the morning to let the drivers in. The drivers had to get on the ground and crawl under the gate to get into the yard. 

On March 20, 2015, the claimant returned his truck to the yard; it was the end of his work week. He was not scheduled to work again until Sunday, March 22, 2015. Before he left work, he asked the manager for a key to the gate. She said she would get back to him.

On Saturday, March 21, 2015, the claimant went to the yard on his day off to get a key. He told the manager he was not going to crawl under the gate in the rain and the mud. The manager told him that she would get him a key; she would call him when she had a key for him.” The manager got busy and forgot about the claimant’s key. 

The claimant was scheduled to pick up his truck and be ready for a dispatch by 8:00 a.m. on Sunday, March 22, 2015. He did not go to the yard that morning because he was still waiting for a call and/or a key from the manager. The claimant slept in until 9:00 a.m. and then had breakfast with his family while he waited. 
The manager received a text at noon from another driver that the claimant’s truck was still in the yard. The manager sent a text message to the claimant asking why he was not at work. He stated that he planned on working that day, but he slept in. The employer told him not to bother coming to work that day. 

On Monday, March 23, 2015, the claimant was discharged for his decision to sleep in on Sunday rather than report to the yard at 8:00 a.m. The employer had talked to the claimant in the past about the importance of being ready for dispatch at 8:00 a.m. on his scheduled work days. However, this was the claimant’s first instance of tardiness without notice. 

The claimant had complained numerous times about safety concerns with the employer’s trucks. He had followed the appropriate chain of command in reporting his concerns, and the manager agreed that some of his complaints were valid. The claimant believes that he was discharged in retaliation for his complaints. The manager denied the allegation. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Commr. Dec. 86-UI-213, August 25, 1986. 

The employer discharged the claimant for what it considered tardiness without proper notice.

“Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, Comm. Dec. 9225438, June 18, 1992. 

The claimant was tardy because he was waiting for a key to the yard, which the Tribunal considers a compelling reason to be late with proper notice. 0Especially persuasive was the claimant’s statement to the manager that he was not going to crawl under the fence to get into the yard, and the manager’s assurance that she would call him when a key was ready. His decision to wait to hear from the manager on Sunday was not unreasonable. 

Therefore, the employer has not established that it discharged the claimant for misconduct connected with the work. 

DECISION
The determination issued on April 3, 2015 is REVERSED. Benefits are ALLOWED for the weeks ending March 28, 2015 through May 2, 2015, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on April 27, 2015.
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