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APPEAL TRIBUNAL DECISION

Docket No.  15 0541 Hearing Date:  April 28, 2015
CLAIMANT:
    EMPLOYER:
ELMER BUNGAY
D OF ALASKA INC

CLAIMANT APPEARANCES:
    EMPLOYER APPEARANCES:
Elmer Bungay 
    None
ESD APPEARNCES:

None 

CASE HISTORY

The claimant timely appealed an April 2, 2015 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant worked two months for the employer. He last worked on Sunday, March 22, 2015. At that time, he worked part time as a dishwasher. He was scheduled for about 30 hours per week. He was paid an hourly wage.  The claimant established a claim for unemployment insurance benefits effective March 22, 2015. 

The claimant was sent home by his supervisor several days in a row when work was slow. The claimant had been training another individual and believed that he should remain as he had seniority and the other individual should be sent home. He told the supervisor that she should put him on call if she was going to send him home early every day. 
The claimant was sent home early on Sunday. When he left, he was not scheduled for work the next two days. He came in on Tuesday to get his check and get the schedule for the next week. He noted that he was not on the schedule. He asked about not being on the schedule. He was told to come back the following day to meet with the manager.

On Wednesday, March 25, 2015, the manager told the clamant he was discharged because of something he said to the supervisor. The claimant only recalled the remark he made about being put on call.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm. Dec. 86H‑UI-213, August 25, 1986.

The employer did not appear for the hearing. The claimant’s testimony carries more weight than the hearsay documents contained in the record. He testified that he did not miss any work and was discharged for what he said to the supervisor. There is no evidence that what he said to the supervisor was in anyway misconduct.
DECISION
The determination issued on April 2, 2015 is REVERSED. Benefits are allowed for the weeks ending March 28, 2015 through May 2, 2015. The reduction in benefits is restored and the claimant is eligible for extended benefits under 
AS 23.20.406-409.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on April 29, 2015.







      
 Tom Mize,







 Hearing Officer

