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CASE HISTORY

The claimant timely appealed an April 15, 2015 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on August 20, 2014. She last worked on March 20, 2015. She worked full time as an administrative assistant and Division of Motor Vehicles (DMV) specialist.

During the week of March 2, 2015, the employer received a complaint from the DMV regarding the high number of mistakes the claimant had made on paperwork turned in to DMV for processing. The DMV requested that the employer audit the claimant’s work daily or have someone else process the DMV paperwork. Additionally, 13 of the employer’s customers complained about errors the claimant made and requested that someone else process their paperwork. 

On March 5, 2015, the employer put the claimant on a process improvement plan (PIP). The PIP included a detailed list of administrative tasks and DMV items that required immediate and sustained improvement. The claimant was instructed to read the State of Alaska standard operating procedures (SOP’s) and/or follow the cheat sheets and desk guides provided and stop making mistakes on DMV paperwork. The claimant was put on notice that continued mistakes could result in termination. 
On March 10, 2015 and March 16, 2015, the employer conducted follow up meetings with the claimant regarding the PIP. The employer was satisfied with the claimant’s improvement in her administrative tasks. However, she continued to make numerous errors on the DMV paperwork. The claimant explained that she was trying her best, and she was using the desk-top guides and the SOP’s to the best of her ability. The claimant had difficulty finding the information she was looking for in the SOP’s, and she felt pressured to get customers in and out quickly. 

On March 20, 2015, the employer discharged the claimant because it felt she was simply unable to complete the DMV paperwork without errors. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal does not dispute an employer’s right to discharge a worker who fails to perform the essential functions of the job to its expectations. However, not all cases of failure to perform constitute misconduct. 
8 AAC 85.095(d)(1) specifies that a willful and wanton disregard of the employer’s interest does not arise solely from inefficiency or unsatisfactory performance as a result of inability. The parties agreed the claimant was simply unable to perform the essential DMV functions of her job, which is not misconduct. 

Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 
DECISION
The determination issued on April 15, 2015 is REVERSED. Benefits are ALLOWED for the weeks ending March 28, 2015 through May 2, 2015, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on May 5, 2015.





           Kynda Nokelby





  Kynda Nokelby, Hearing Officer

