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APPEAL TRIBUNAL DECISION
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CASE HISTORY

The claimant timely appealed a June 23, 2015 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on March 5, 2013. He last worked on May 25, 2015. He worked full time as a mechanic.
The claimant worked at the employer’s Bethel location for 20 days straight. He returned to Kenai on May 6, 2015. Initially, the claimant believed he was being transferred to the Bethel location permanently. However, he was later told the assignment in Bethel was only temporary.

On May 6, 2015, the claimant contacted the director of maintenance (Robert Corriveau) in Anchorage and asked if they could have a meeting. The director agreed to schedule a meeting with the claimant in Kenai once the claimant’s supervisor returned from vacation. The claimant was unhappy that the director seemed unwilling to meet with him immediately. The claimant wanted to meet about his assignment in Bethel.

On May 7, 2015, the claimant spoke with the assistant supervisor (Sean Rice) about getting back on the schedule in Kenai. The assistant supervisor asked the claimant if he wanted to take some time off before he was put back on the schedule. The claimant asked to be off work through Friday. The assistant supervisor put the claimant back on the schedule effective Saturday, May 9, 2015. The claimant responded to a text message that he would be there on Saturday. He had the same work schedule, which was Thursday through Monday.
On May 9, 2015, the claimant did not report to work because he was concerned about working overtime. He did not notify the employer that he would not be at work that day.

On May 10, 2015, the claimant reported to work but immediately asked to have that day off work as well, which was approved.
On May 11, 2015, the claimant worked his entire shift. May 12, 2015 and May 13, 2015 were his scheduled days off work. On May 14, 2015, he worked his entire shift. 

From May 15, 2015 through May 17, 2015, the claimant sent text messages to his supervisor (Tim Smithen) stating that he took a spill on his bicycle and was unable to report to work those days. On May 18, 2015, the claimant sent a text message that he had an appointment with the veteran’s administration (VA) and would not be reporting to work. May 19, 2015 and May 20, 2015 were the claimant’s scheduled days off. On May 22, 2015, the claimant sent a text to his supervisor stating he would not be reporting to work that day because of anxiety and not sleeping well. On May 24, 2015, the claimant did not show up for work and did not notify the employer.

On May 25, 2015, the claimant worked his scheduled shift. Near the end of the shift, the claimant’s supervisor told him that the maintenance director would be in town to meet with them on May 28, 2015. The claimant stated that he did not believe the director coming to town had anything to do with him. May 26, 2015 and May 27, 2015 were the claimant’s regular scheduled days off. 

On May 28, 2015, the claimant sent a text message to his supervisor that he would not be at work that day. The director attempted to call the claimant but the claimant did not answer his phone. The claimant denied ever receiving a call from the director.

On May 29, 2015, the claimant sent another text message stating that he would not be at work that day. The claimant believed the employer was trying to get him to quit, which was causing anxiety that made it difficult to sleep.

On May 29, 2015, the supervisor sent a text to the claimant stating he was terminated. The employer terminated the claimant for excessive absenteeism.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
[T]he claimant insists she only missed work the one day of December 5. That consideration, coupled with her prior good attendance record, has led the claimant to take exception to the conclusion she was discharged for any willful or wanton disregard of her employer’s interest.

We disagree. The facts show the claimant continually violated the duty owed an employer as an employee, in not showing up for work or meetings. We have consistently held (as in Gregory, Comm’r Dec. No. 97 1014, July 25, 1997) that persistent tardiness and absence without valid reason does constitute misconduct connected with the work. Bailey, Comm’r Dec. 06 0039, March 17, 2006.
Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. It is so important; a single breach can amount to misconduct connected with the work. 

The claimant’s testimony regarding the meeting with the director was not convincing. The claimant knew or reasonably should have known that the director was coming to Kenai to meet with him. The claimant had requested a meeting a few weeks earlier, his direct supervisor told him about the meeting, and the claimant had missed many workdays over a two to three week period.
Anxiety and not sleeping well were not compelling reasons for missing an important meeting with the director, especially considering, the meeting would have allowed the claimant to express his concerns and may have alleviated his anxiety that was causing his sleep issues. Therefore, the claimant was discharged for misconduct in connection with the work. 

DECISION
The determination issued on June 23, 2015 is AFFIRMED. Benefits remain DENIED for the weeks ending May 30, 2015 through July 4, 2015. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on July 13, 2015.







       Kimberly Westover






      Kimberly Westover, Hearing Officer

