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CASE HISTORY

The claimant timely appealed a July 7, 2015 determination that denied benefits under AS 23.20.379(a)(1) on the ground that he quit work. The issue is whether the claimant had good cause to voluntarily quit suitable work or if he was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant was dispatched to work for this employer by the Plumbers and Pipefitters Union, Local 228. The California based union local dispatches pipefitters to work in locations across the United States. The claimant lives in Arizona and works wherever the union dispatches him. 

The claimant began work for this employer on March 9, 2015. He worked 10 hour days, five to six days per week at an oil refinery in Great Falls, Montana. He earned $27.97 per hour as a pipefitter. He last worked on March 31, 2015. 

The claimant’s net (take home) pay from this work was approximately $1,200.00 per week. The employer did not provide housing or per diem. The claimant spent $450 per week for a hotel, in addition to his food and other miscellaneous expenses. He did not feel the wage was sufficient to cover his expenses, especially since he maintained a mortgage payment and expenses for his family in Arizona. 

The claimant could have found a less expensive hotel in Great Falls. However, he did not feel the neighborhoods were safe. He did not discuss his concerns about the wage with this employer or his union. He decided to look into retiring. 

The claimant believed that it would take some time to process his retirement application, and he planned to remain on the union call out list until his retirement was approved. The claimant believed that quitting a union job would hinder his ability to get favorable dispatches to other union work; a layoff would not. 

The claimant approached his superintendent, told the superintendent he was going to retire and asked the superintendent to give him a “clean layoff” slip. 

The superintendent agreed and gave the claimant a clean layoff slip. However, 
the Great Falls refinery project was ongoing. The employer was not reducing its’ workforce, and the claimant could have continued working indefinitely. 
The claimant took his layoff slip to the union business manager immediately and asked to be put back on the dispatch list while he waited for his retirement application to be processed. 
On July 1, 2015, the claimant received notice that he qualified for early retirement. On July 2 or 3, 2015, he notified the union business manager he was retiring and removed himself from the dispatch list. 
At that point, he was no longer willing to work, and he began receiving a monthly pension from his union work. There was no evidence the Division investigated the claimant’s availability for work or his pension income. However, those issues were not before the Tribunal. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker's last suitable work voluntarily without  good cause....

8 AAC 85.095 provides in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 

AS 23.20.385, the department will consider only the following factors:

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION

The claimant argued that his separation from work should be considered a discharge due to a lack of work (layoff) rather than a voluntarily quit. 
A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." (8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action that results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. 

In Steffan, Comm'r Dec. 9426783, August 4, 1994, the Commissioner of Labor referred to Tran, Comm'r Decision 9026409, June 28, 1990, to define layoff. 
The Commissioner held the term layoff is limited to:


...any termination by the employer due to lack of work, i.e., due to the failure of the employer to provide further work for reasons other than employee misconduct, inability to do the work, or failure in job performance. 
There was no dispute the employer gave the claimant a “clean lay-off” slip. However, under Alaska law and regulation, a lay off occurs only when continuing work is not available. That was not the case here. 
Continuing work was, and still is, available. The claimant was the moving party who, having the choice to continue the employment relationship, chose to end it. He requested a lay off slip because he was dissatisfied with the wages, and he wanted to retire. Therefore, for unemployment insurance purposes, the claimant is considered to have voluntarily quit work. 

“Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogelson, Comm'r Dec. 8822584, February 28, 1989. Good cause contains two elements: 1) the reason(s) for leaving must compelling and 2) the workers must exhaust reasonable alternatives before leaving work.
It would have been reasonable for the claimant to voice his concerns to his union business manager and ask for another assignment before quitting work. 

Therefore, he did not exhaust reasonable alternatives before quitting, and good cause for quitting work was not established. 

The claimant’s current availability for work under AS 23.20.378 and his receipt of pension income under AS 23.20.362(a) are issues that will be remanded to the unemployment insurance claim center for investigation and issuance of determinations, if deemed necessary. 
DECISION

The determination issued on July 7, 2015 is AFFIRMED. Benefits are DENIED for the weeks ending April 4, 2015 through May 9, 2015. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

The claimant’s availability for work under AS 23.20.378 and his receipt of pension income under AS 23.20.362(a) are REMANDED to the Unemployment Insurance Claim Center for investigation and issuance of determinations, if deemed necessary. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska on August 5, 2015.
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