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APPEAL TRIBUNAL DECISION

Docket No. 15 0982     Hearing Date: August 4, 2015
CLAIMANT:
EMPLOYER:
JEFFREY K MIETHKE
AK TRAVEL ADVENTURES
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Jeffrey K. Miethke
None
CASE HISTORY

The claimant timely appealed a July 15, 2015 determination that denied benefits pursuant to AS 23.20.379(a)(1) on the ground that he quit work. The issue is whether the claimant voluntarily quit work without good cause or whether the employer discharged him for misconduct connected with the work.


FINDINGS OF FACT
On April 28, 2015, the claimant spent three hours at the employer’s work site touring the facility and interviewing for a position as an entertainer for the upcoming tourist season. At the end of the orientation, the employer told the claimant he would get a call once the season started and they needed him to report to work. The employer paid the claimant for three hours of work.
Several weeks later, the claimant contacted the employer asking when to expect a call for work. The employer decided to hire only one entertainer at that time, and it had no further work available for the claimant. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Steffan, Comm'r Dec. 9426783, August 4, 1994, the Commissioner of Labor referred to Tran, Comm'r Decision 9026409, June 28, 1990, to define layoff. The Commissioner held the term layoff is limited to:


...any termination by the employer due to lack of work, i.e., due to the failure of the employer to provide further work for reasons other than employee misconduct, inability to do the work, or failure in job performance. 
The claimant in this matter completed his last work assignment on April 28, 2015, and no other work was scheduled after that date. There was nothing in the record to indicate any wrongdoing on the claimant’s part that led to the work separation. Therefore, the claimant did not voluntarily quit on-going work; he was discharged due to a lack of work, which is a non-disqualifying separation from employment. 

DECISION
The determination issued on July 15, 2015 is REVERSED and MODIFIED (from a quit to a discharge. Benefits are ALLOWED pursuant to AS 23.20.379 (a)(2) for the weeks ending May 2, 2015 through June 6, 2015, if otherwise eligible. The three weeks are restored to the maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on August 4, 2015.







       Kimberly Westover






       Kimberly Westover, Hearing Officer

