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APPEAL TRIBUNAL DECISION

Docket No. 15 1039     Hearing Date: August 17, 2015
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DANIEL BECKMAN
ANCH SENIOR CENTER
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Daniel Beckman
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Christopher Knight

Merlo Llaneza

CASE HISTORY

The claimant timely appealed a July 30, 2015 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on January 14, 2014. He last worked on July 7, 2015. He worked full time as a delivery driver.
The employer hired a new kitchen supervisor who began working on June 22, 2015. Soon after starting work, the kitchen supervisor rode with the claimant while he did the lunch deliveries. After that, the supervisor began asking the claimant questions about the time it took to complete his deliveries. The claimant was upset about the supervisor’s scrutiny of his delivery times and work habits. 

On July 2, 2015, the claimant failed to report to work at 8:30 a.m. as scheduled. At 10:30 a.m. that day, he called the receptionist and left a message that he could not make it to work that day. The claimant did not call his supervisor, the kitchen manager, as required because he was too upset.
On July 3, 2015, the claimant reported to work on time stating he was not feeling well and could not work that day. July 4, 2015 and July 5, 2015 were not scheduled workdays.

On July 6, 2015, the claimant reported to work on time. However, the general manager felt the claimant was obviously upset and angry. The general manager spoke with the claimant about his frustrations with the kitchen manager at length. She told the claimant to take the rest of the day off work and to figure out a way to improve his behavior.

On July 7, 2015, the kitchen supervisor instructed the claimant to clean the delivery carriers. The claimant left to do the deliveries without cleaning the carriers as instructed and without telling the supervisor that he was leaving. The supervisor also questioned the amount of time the claimant took to complete his deliveries. When the supervisor confronted the claimant about the issues, the claimant became upset and told his supervisor that he “knew his job” and to “get off his back.” As the situation escalated, the supervisor sent for the general manager to intervene.

The claimant accused the supervisor of challenging him to “take this outside.” The supervisor, the general manager, and the maintenance employee all testified that the claimant made that statement, not the supervisor. The general manager told the claimant to go home. The claimant initially refused to leave until he finished his job duties. At some point, he left work as instructed.

On July 8, 2015, the employer terminated the claimant for continued unacceptable behavior, creating a hostile work environment and insubordination.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA). Well settled is the proposition that questions of credibility or conflicts in the evidence are to be resolved by the hearing officer . . . and are conclusive unless [un]supported by substantial evidence or clearly irrational. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (D.Col. 1971).
Regardless of whether the claimant challenged the supervisor to take the altercation outside, the claimant’s overall behavior toward his supervisor was disrespectful and undermined the supervisor’s authority. 

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985.

"An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined."  In Mathews, Comm'r Decision 88H-UI-114, July 28, 1988.

The claimant was unhappy with the direction and oversight from his new supervisor. He resented the supervisor’s actions in questioning his delivery times and providing work assignments. However, it is a supervisor’s right to question employee work performance, to give work assignments and issue reprimands when needed. Furthermore, the supervisor’s expectations and work directives were not unreasonable. Therefore, the claimant was terminated for misconduct in connection with his work.
DECISION
The determination issued on July 30, 2015 is AFFIRMED. Benefits remain DENIED for the weeks ending July 11, 2015 through August 15, 2015. The maximum benefit entitlement remains reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on August 18, 2015.
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      Kimberly Westover, Hearing Officer

