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APPEAL TRIBUNAL DECISION

Docket No.  15 1088    Hearing Date:  August 31, 2015
CLAIMANT:

JULIANNE MCGUINNESS

CLAIMANT APPEARANCES:
Julianne McGuinness


CASE HISTORY
The claimant timely appealed an August 13, 2015 determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The issue is whether the claimant was available for full-time work during a period of travel. 


FINDINGS OF FACT

The claimant opened an unemployment claim effective July 5, 2015. At the time she opened her claim for benefits, she was residing in New Jersey.

The claimant usually works as an executive director of non-profit organizations. Most recently, she worked as the executive director of a botanical garden in Alaska. As an executive director, the claimant works any hours and days of the week. She often worked evening hours and weekends for special events. The claimant was looking for work in a similar field on the east coast of the United States, so she could live close to her elderly mother.
The claimant applied for a position as the director of a botanical garden in Newfoundland, Canada. She was a finalist in the interview process, and she was scheduled for an in-person interview on June 23, 2015 at the botanical garden in Canada. 

The claimant left New Jersey on the afternoon of July 17, 2015. She drove for two days. On July 21, 2015, she caught a ferry to St. Johns and then drove another ten hours to the location of the botanical gardens.

The claimant completed her interview on June 23, 2015. On June 24, 2015, she toured the gardens and the surrounding area. On June 25, 2015, she began the return trip to New Jersey. The claimant arrived back at her residence in New Jersey on Tuesday, August 4, 2015, at approximately 9 p.m.

The claimant decided to drive to the interview instead of flying because she wanted to get to know the area in case she was offered the job. She thought driving would give her a better perspective of the area.

The claimant was not eligible to work in Canada. However, the employer was interviewing internationally and was willing to assist the successful candidate with obtaining a work visa if necessary. The claimant was unsure of the process for obtaining a work visa in Canada. 

The claimant did not perform any other in-person work searches during her travel. She continued to apply for jobs using her laptop computer during the entire trip. The claimant would have detoured to accept a job interview or job offer at any point during her trip.  

PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.

(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

8 AAC 85.353 provides, in part; 


(a) 
The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382.


(b) 
A claimant is available for work each week while traveling only if the claimant is traveling to



(1) 
search for work and is legally eligible to accept work in the area of travel;



(2) 
accept an offer of work that begins no later than 14 days after the claimant's departure; or



(3) 
establish or return to a residence immediately following the 



claimant's discharge from the armed forces.


(c) 
A claimant who travels in search of work must be legally eligible to accept work and make reasonable efforts to find work each week in the area of the claimant's travel, by



(1) 
contacting in person an employment office;



(2) 
making at least two in-person employer contacts;



(3) 
registering in person with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel; a claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for dispatch in the area of the travel; or



(4) 
attending in person a pre-arranged job interview.


(d) 
A claimant is not available for work after the claimant travels for more than four consecutive calendar weeks to search for work. A claimant is not available for work after the claimant travels for more than seven days if traveling to 



(1) 
accept an offer or work that begins 14 days after the claimant’s departure; or



(2) 
establish or return to a residence immediately following the claimant’s discharge from the armed forces.

8 AAC 85.354 provides in part;

(a) 
A claimant seeking an exemption granted to an ill or disabled claimant under AS 23.20.378 will, in the discretion of the division, be required to submit to the division a medical report verifying the illness or disability. A report may be required for an illness or disability of any duration, or periodically during an extended illness or disability. The report must be completed and signed by a physician; however, if no physician is available, the statement may be completed and signed by a nurse or other medical official. The report must specify at least the nature of the illness or disability, the date it was incurred, and its expected duration. 


(b)
 A claimant who travels for medical reasons under the conditions specified
CONCLUSION

8 AAC 85.353(a) provides that the requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides. For the purposes of unemployment insurance, the claimant’s area of residence was Essex Fells, New Jersey.
8 AAC 85.353(c) states that a claimant who travels in search of work must be legally eligible to accept work and make reasonable efforts to find work each week, in the area of travel, by contacting in person an employment office; making at least two in person work searches; registering in person with the local chapter of the claimant’s union or attending an in-person a pre-arranged job interview.
For the week ending July 18, 2015, the claimant was available for full time work from Sunday through Friday afternoon in Essex Fells, New Jersey, which was at least five days of her customary workweek.
For the week ending July 25, 2015, the claimant traveled to attend an in-person interview, which was held on July 23, 2015. While the clamant was not eligible to work in Canada at the time, the Tribunal chooses to give the claimant the benefit of the doubt regarding her work eligibility status. The employer was interviewing foreign job candidates; therefore, it is reasonable that the claimant was able to qualify for work in Canada if it was offered. Therefore, the claimant met the availability requirements during the week ending July 25, 2015.

For the week ending August 1, 2015, the claimant was driving back to her residence in New Jersey. She did not perform any in-person work searches or attend any pre-arranged job interviews during the trip back to New Jersey. Therefore, she did not meet the availability requirements while travelling that week.

The claimant was still travelling on Sunday, Monday and until 9 p.m. on Tuesday during the week ending August 8, 2015. She met the availability requirements for Wednesday through Saturday, which was only four days of the week. Therefore, the claimant did not meet the availability requirements for at least five days of her customary workweek for the week ending August 8, 2015.

DECISION
The determination issued on August 13, 2015 is MODIFIED. Benefits are ALLOWED for the weeks ending July 18, 2015 and July 25, 2015, if otherwise eligible. Benefits remain DENIED for the weeks ending August 1, 2015 and August 8, 2015.
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APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on August 31, 2015.







       Kimberly Westover






       Kimberly Westover, Hearing Officer

