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CASE HISTORY

The claimant timely appealed an August 19, 2015 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on July 26, 2013. She last worked on August 3, 2015. At that time, she worked part time as a childcare attendant.
The employer received numerous complaints from the claimant’s coworkers about the claimant’s attitude, demeanor and behavior towards them. The claimant’s coworkers complained that the claimant was rude, abrupt, made snide comments and created a hostile work environment. The employer alleged that the claimant was counseled about her demeanor by two previous supervisors and her current supervisor; the claimant denied the allegations. 

The claimant agreed that she took a no-nonsense approach to her job. She worked with much younger employees, and she expected her coworkers to work, not visit or gossip while they were in the childcare room. When the claimant observed a coworker neglecting their duties, she reported it to her supervisor. The claimant was aware that her coworkers did not appreciate her work ethic or her complaints, and they thought she was a “bitch.” However, she denied ever treating anyone rudely. 

The employer representative alleged that the claimant’s supervisor addressed inappropriate demeanor with her during her evaluations. However, the evaluations reflect that the claimant met or exceeded the employer’s expectation in the following categories: 1) uses professional communication with clients & peers, 2) establishes & maintains effective relationships with members & coworkers, 3) offers assistance & support to coworkers, and 4) works cooperatively in individual and group settings. The claimant’s supervisor commented on the claimant’s on the claimant’s November 26, 2014 evaluation that, “It is amazing to have such a dedicated individual on our team. She is outstanding and goes above the standards here.” 

There were no written warnings or even documentation of verbal counseling sessions in the hearing record. Additionally, the claimant’s current supervisor sent her a text message suggesting that he thought, “It would be better to communicate amongst yourselves,” meaning he trusted the claimant to communicate work related concerns directly with her coworkers. 

In late July 2015, the employer received two complaints from the claimant’s coworkers that the claimant was negative, hostile, she gossiped about other employees, and she created a hostile work environment. 

The final complaint that caused the claimant’s termination came from a coworker (Gabby) who was dating the claimant’s current supervisor. Gabby arrived at work on July 31, 2015 and stood talking at the front desk for some time instead of helping the claimant with cleaning duties in the childcare room. Gabby told the claimant’s supervisor that the claimant approached her at the front counter, slammed keys on the desk, made a rude comment and then returned to the child care room. The claimant denied slamming the keys on the counter but admitted that she told Gabby, “Don’t come in on my account.” 

On August 3, 2015, the employer discharged the claimant because her poor attitude created a negative and hostile work environment. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant was discharged because the employer determined the claimant was rude, negative and intimidating to her coworkers. 

“It is the responsibility of workers to get along with other employees to the best of their ability. However, because it is unlikely that anyone can have continually smooth working relationships with everyone, isolated instances of minor verbal disagreements among employees are not generally misconduct. However, if a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, the worker has committed an act of misconduct connected with the work.”  (Wright, 9125524, February 14, 1992)
Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event.  Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable.  Weaver, Comm. Dec. 96 2687, February 13, 1997. "Hearsay evidence may be used to supplement or explain direct evidence but is, by itself, insufficient to support a finding unless that evidence would be admissible over objection in a civil action."  Douglas, Comm. Dec. 85H-UI-069, April 26, 1985, paraphrasing AS 44.62.460(d).

This case turns on the sufficiency of the evidence. The employer presented no witnesses with any firsthand knowledge of the events. The performance evaluations provided by the employer in the record do not support a conclusion that the claimant was rude, negative or intimidating, or that she was ever warned about such behaviors. While the claimant’s no-nonsense approach to her work may have offended some of her coworkers, there was simply insufficient evidence that it created a hostile work environment for anyone. 

Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 
DECISION
The determination issued on August 19, 2015 is REVERSED. Benefits are ALLOWED for the weeks ending August 8, 2015 through September 12, 2015, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on September 22, 2015.
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  Kynda Nokelby, Hearing Officer

