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CLAIMANT:

MELISSA HURD

CLAIMANT APPEARANCES:
DIVISION APPEARANCES:
Melissa Hurd
None

CASE HISTORY AND FINDINGS OF FACT

Timeliness
In April 2015, the claimant reopened an existing unemployment insurance claim and began filing for benefits. She lived in Bethel, Alaska at that time. She was in continuous claim status (receiving benefits) through July 19, 2015. She reported two work searches for each week that she filed. 

On July 20, 2015, the claimant flew from Bethel, Alaska to Watertown, New York. She arrived in New York the afternoon of July 21, 2015. 

On July 21, 2015, she called the unemployment claim center to report her travel. During that conversation, the claimant told the claim specialist that she had purchased her ticket one month earlier, on June 19, 2015. She asked the claim specialist if traveling to New York would affect her eligibility for benefits. The claim specialist told the claimant that her travel would not impact the weeks she had already file for, but it could affect the weeks she was in New York. The claim specialist advised the claimant to continue filing for benefits, and to watch the mail for a determination regarding her eligibility during her travel to New York. The claimant arranged for her father to collect the mail from her post office box in Bethel and notify her immediately if she received any mail from the Division. 

On July 21, 2015, the Division issued a determination that denied the claimant’s benefits under AS 23.20.378. The determination stated, in pertinent part; “You have not been available for full-time work since 6/19/15 because you made plans to travel to New York to visit your husband who may get deployed. 

You have been submitting applications giving 9/30/15 as the date you would be available to accept full-time work. 

Under the law, in order to be eligible for unemployment insurance benefits, you are required to be available for full-time work during each week that you claim for benefits. You have not met this requirement. Benefits are therefore denied beginning 06-14-2015. This disqualification will end when you are available for full-time work.” 

On July 30, 2015, the claimant’s father received the determination from the Division and informed the claimant that the Division determined she was not eligible to receive benefits while she was in New York. The claimant did not disagree; she was not seeking full time work while she was in New York. 

On August 2, 2015, the claimant stopped filing for benefits because she was still in New York, and she was not looking for full-time work. 

On September 13, 2015, the claimant’s father called to tell her that she had received a notice of overpayment liability from the Division holding the claimant liable to repay $1,850.00 for the weeks ending June 20, 2015 through July 18, 2015. 

On September 14, 2015, the claimant filed her appeal of the July 21, 2015 determination. She had not filed an appeal sooner because she was not aware the Division had denied her benefits retroactively. 

PROVISIONS OF LAW

Timeliness
AS 23.20.340 provides in part;  

ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

8 AAC 85.151 provides in part;  

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

CONCLUSION

Timeliness

An appellant has the burden to establish some circumstance beyond her control prevented the timely filing of the appeal. 

It is clear from Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice. If the delay is short, the claimant need show only some cause; for longer delays, more cause must be shown. Borton v. Emp. Sec. Div., Super. Ct., 1KE-84-620 CI, (Alaska, October 10, 1985).

We have previously held that "The failure of a party's agent … to act is not such a circumstance [to grant reopening]." Anderson, Comm. Dec. 84H-UI-186, July 20, 1984. Gunia, Comm’r. Dec. No. 9322653, July 16, 1993. 

“The persons whom the Employment Security Act is intended to serve are unlikely to be skilled in law or semantics.” Estes v. Department of Labor, 625 P.d 293 (Alaska 1981).  Estes v. Alaska Dept. of Labor, Alaska Supreme Court. No. 2276, January 30, 1981.

Had the Division explained the potential retroactive denial of benefits at the time the claimant called on July 21, 2015, or if the claimant’s agent (her father) had failed to check her mail or notify her of the determination, the Tribunal might have held differently. However, the claimant acted in good faith and made every effort to make sure she received the Division mail. Her misunderstanding of the determination seems more consistent with an excusable misunderstanding, which was a circumstance beyond her control. Furthermore, she filed her appeal as soon as possible under the circumstances. Her appeal is accepted as timely filed. 

DECISION

Timeliness
The claimant’s appeal from the determination issued on July 21, 2015 is ACCEPTED as timely. 
CASE HISTORY
Availability
The claimant timely appealed a July 21, 2015 determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The issue is whether the claimant was/is available for full-time work. 

fillin "" \d ""

FINDINGS OF FACT

Availability

On April 12, 2015, the claimant reopened her existing unemployment insurance claim. She registered for work and posted a resume online with the Alaska Labor Exchange System (ALEXsys). The claimant was interested in finding full time work as a psychiatric technician, direct care provider or medical records technician, which was her customary career field. The primary employer in Bethel for the claimant’s career field was the Yukon Kuskokwim Health Corporation (YKHC). The employer’s facility is open seven days per week. The claimant applied online for several positions with YKHC. She also applied online with other employers for work as a cashier. 

The claimant filed claim certifications for unemployment benefits every other week after she reopened her claim. She reported two work searches for each week that she filed for benefits. 

On June 19, 2015, the claimant purchased an airplane ticket to travel from Bethel, Alaska to Watertown, New York on July 20, 2015. She planned to visit her military spouse who was involved in field training in New York preparing for deployment. The claimant would have changed her travel plans if an employer had offered her full time work at any time prior to her departure. 

On Monday, July 20, 2015, the claimant left Bethel for New York. She arrived in New York mid-afternoon on Tuesday, July 21, 2015. She was/is not available for full time work in New York. She expects to return to Alaska sometime in November 2015. 

PROVISIONS OF LAW
Availability

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.

(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

8 AAC 85.352 provides, in part:
(a)
A claimant required to register for work under AS 23.20 and 8 AAC 85.351 must actively seek suitable work by making at least one valid work search during each week that the claimant files for unemployment insurance benefits.

(b)
The division may require a claimant to make more that on valid work search during a week that the claimant files for unemployment insurance benefits based on the demand for workers in an occupation suitable for the claimant within the area in which the claimant is filing benefit claims. The division will notify a claimant of the claimant’s work search requirement for a given benefit week by using a method specified by the director.

(c)
A work search is considered valid if
(1)

the claimant contacts an employer regarding work;

(2)

the work is suitable under 8 AAC 85.410 to the claimant’s skills and capabilities; and
(3)

the method of contact is appropriate based on how prospective employers in that occupation are usually contacted for work.
(d)
Using a method specified by the director, a claimant who is required to seek work under (a) of this section shall report to the division any employer contact made during each week that the claimant files a claim for unemployment insurance benefits. The report must include for each employer contact the

(1)

the date of contact;

(2)

the name of the employer contacted; and
(3)

telephone number, address, electronic mail address, or website used to make contact..
CONCLUSION

Availability

Unemployment insurance is filed for and paid on a per week basis. Each week stands by itself in regards to availability. Therefore, each of the weeks in question is judged independently.

During the weeks ending June 20, 2015 through July 18, 2015, the claimant was registered for and actively seeking work in accordance with 8 AAC 85.350 and 352. Her credible testimony established that she would have cancelled her travel plans to accept an immediate offer of full time work in Bethel. Therefore, she was available for work during those weeks. 

However, effective Monday, July 20, 2015, the claimant traveled away from her area of residence. There was no dispute she was not available for full time work from the point her travel began until she returns to Alaska. 

Therefore, she cannot be considered available for work beginning with the week ending July 25, 2015.



DECISION
Availability

The determination issued on July 21, 2015 is MODIFIED. Benefits are ALLOWED for the weeks ending June 20, 2015 through July 18, 2015, if otherwise eligible. 
Benefit are DENIED effective the week ending July 25, 2015. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska on September 28, 2015.





           Kynda Nokelby



                     Kynda Nokelby, Hearing Officer

