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APPEAL TRIBUNAL DECISION

Docket No. 15 1225     Hearing Date: October 2, 2015
CLAIMANT:
EMPLOYER:
JENNIFER RABAULIMAN
PROVIDENCE HOSPITAL
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Jennifer Rabauliman
Liz Sillars

Inyoung Lee

CASE HISTORY

The claimant timely appealed a September 9, 2015 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on November 17, 2014. She last worked on August 24, 2015. She worked full time as a patient care technician.
At the time the claimant was hired, she was fingerprinted and signed a background authorization for the State of Alaska. She understood that she had to pass a State of Alaska background check to qualify for employment. 

On July 25, 2015, the claimant was arrested and charged with assault in the fourth degree. The previous night, the claimant took her boyfriend’s key and told him to leave. The next morning, he used the code to the garage to get into the house. He started punching walls and breaking things in the house. At some point, a neighbor came over and rang the doorbell. The claimant opened the door, told the neighbor everything was okay, and shut the door. The claimant did not ask the neighbor to call the police. After the neighbor left, the claimant’s boyfriend began punching the walls again.
At some point, the claimant got her cell phone to call the police. Her boyfriend held her arms so she could not dial her phone. She got away and hit him with the metal fire shovel before exiting out the back door.

Soon after, the police arrived after being called by the neighbor. The claimant did not tell the police that her boyfriend broke into the home, punched the walls or grabbed her because she did not want him to get into trouble. The claimant’s boyfriend told the police that the claimant assaulted him, and the claimant was arrested. After she was arrested, the claimant tried to explain that his injuries were from him hitting the walls but the police charged her and not her boyfriend.

Approximately four years ago, the claimant had a domestic dispute with a prior boyfriend that caused her to be placed on unpaid administrative leave after that employer was informed by the State of Alaska of a barring condition. The charges were ultimately dropped, and she was allowed to return to work.
On August 24, 2015, the employer received notice from the State of Alaska’s background check unit stating the claimant was issued a “Not Eligible determination.” The claimant told the employer that her attorney believed the charges would be dropped at her August 28, 2015 hearing. The charges were not dropped on August 28, 2015. 
On August 31, 2015, the claimant was terminated for having a barring condition that made her ineligible for employment. The employer chose not to pursue a variance from the State of Alaska because of the nature of the charge. The claimant is eligible for rehire if the charges are dropped, or she is found not guilty.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means


(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....
(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and

(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.

7 AAC 10.905 provides in part:
(a) A barrier crime is a criminal offense that is inconsistent with the              standards for licensure, certification, approval, or eligibility to receive      payments. The barrier crime standards and prohibitions in this               section apply to an individual who 

(1) seeks to be associated or to remain associated in a manner                      described in 7 AAC 10.900(b) with an entity or individual                         service provider that is subject to AS 47.05.300 - 47.05.390                     and 7 AAC 10.900 - 7 AAC 10.990; and 

(2)  has been charged with, convicted of, found not guilty by reason               of insanity for, or adjudicated as a delinquent for, a crime listed               in this section or a crime with similar elements in another                       jurisdiction. 
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
8 AAC 85.095 states that a claimant’s off-duty conduct can be misconduct in connection with the work if the conduct shows a willful and wanton disregard of the employer’s interests and either has a direct and adverse impact on the employer’s interest; or makes the claimant unfit to perform an essential task of the job.

As the court stated in Grimbel v. Brown, 171 So.2d 653 (La. Sup. 1965), “the question for determination must always be whether the result of the misconduct has adversely affected the employee's ability and capacity to perform his duties in an appreciable degree. If it has, then it follows that it is contrary to the employer's interest and in ‘… disregard of standards of behavior which the employer has the right to expect of his employee…” Traylor, Comm'r Dec. No. 88H‑UI‑140, March 6, 1989.
Though the claimant admits to taking the items from the thrift store, she pled not-guilty to theft charges. She has provided a court document to the Department, showing the charges against her were dismissed. . .Because the claimant admits to the actions that caused her to be barred from employment as a Personal Care Assistant, it is evident that it was misconduct that caused her employer to discharge her. Though the charges were later dropped, the fact remains that she could not work for a time because she had committed the actions she was charged with. We therefore will uphold the Tribunal’s decision that the claimant was discharged due to misconduct connected with the work. Swanson, Comm’r Dec. 11-2125, November 15, 2011.
This was not the claimant’s first experience with a domestic dispute creating a potential barring condition to her employment. She knew or reasonably should have known that the situation with her boyfriend could affect her ability to remain in her position. Rather than leave the house with the neighbor, the claimant made the decision not to extricate herself from a violent situation. Furthermore, she admitted to assaulting her boyfriend with a fireplace shovel.

Because the claimant’s off-duty actions created the situation that directly affected her employer’s ability to retain her in her position, her actions were misconduct connected with the work. Therefore, the claimant was discharged for misconduct in connection with her work.
DECISION
The determination issued on September 9, 2015 is AFFIRMED. Benefits remain DENIED for the weeks ending September 5, 2015 through October 10, 2015. The maximum benefit entitlement remains reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on October 5, 2015.
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      Kimberly Westover, Hearing Officer

