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APPEAL TRIBUNAL DECISION
Docket No. 15 1364
CLAIMANT:
EMPLOYER:
SHAWN OHALLORAN
FRED MEYER

ORDER DENYING REOPENING
On October 26, 2015, a notice of telephonic hearing was mailed to the employer’s correct address of record. The notice stated that a hearing was scheduled in this matter for November 6, 2015 at 8:15 a.m. Alaska time. The notice provided the issues to be heard, additional instructions for the hearing and the Appeals office phone numbers.
The instructions on the notice read in part, as follows:

Telephonic Hearing Instructions-Read Carefully

1. As soon as you receive this notice, you must call the appropriate local telephone number listed below. ... When you call, please provide the telephone number(s) where you can be reached at the hearing time. ... If you do not make this call, you will not be called even if your telephone number is on another form or you feel you have already given your number to someone else. If you filed the appeal and fail to call, the Appeal Tribunal may dismiss your appeal.

At the time of the hearing, the employer had not called to provide a phone number to participate in the hearing. Because the employer was the appellant, the hearing was dismissed on November 6, 2015 when the employer did not participate.
On November 9, 2015, the employer mailed a timely request to reopen the hearing. In the request, the employer representative stated the hearing notice was received late in the day on the day of the hearing.

On December 14, 2015, the employer representative responded to a request for additional information. The employer representative had no knowledge of the employer’s mailroom procedures and stated that the notice was “apexed” into the system at some point on November 6, 2015. 

The employer representative had no knowledge of any particular mail or delivery issues that may have delayed the delivery of the notice.
PROVISIONS OF LAW
AS 23.20.420 provides in part:


(a)
Each party shall be promptly given a reasonable opportunity for fair hearing.


(b)
The department shall adopt regulations governing the manner of filing appeals and the conduct of filing appeals and the conduct of hearings and appeals consistent with the provisions of this chapter....

8 AAC 85.153 provides in part:


(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party.  All requests must explain in detail the reasons for the request.  If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.  All other requests may be granted only if there is a good cause.



(3)
A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing.  The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.

CONCLUSION
In her appeal to the Department, the claimant alleges she never received the written decision by the Appeal Tribunal mailed to her on July 18, 2012. We note that the decision was mailed to her correct address of record. . . When a decision has been sent to the claimant’s address of record, the Tribunal has completed its notice obligation and it is incumbent on the appellant to demonstrate some reason why the mail might not have been timely delivered. Pearson, Comm’r Dec. 12 1377, July 24, 2013.

We have previously held that "The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]." In re Anderson, Comm'r Dec. 84H-UI-186, IC Unemp. Ins. Rptr. (CCH), AK 8101.08, 7/20/84. As the claimant in this case apparently did not get his mail for such a reason, we conclude his failure to appear at the hearing scheduled was not due to circumstances beyond his control. Gunia, Com. Decision No. 9322653, July 16, 1993.
The telephonic hearing notice was mailed to the correct address for the employer’s representative. The employer’s representative presented no evidence of any circumstance that would have prevented the timely delivery of its mail. 

Therefore, the employer has not established that its failure to participate in the scheduled hearing was due to a circumstance beyond its control, and the request to reopen the hearing is denied.
DECISION
The employer’sfillin "" \d "" request for reopening is DENIED.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed on December 7, 2016.






        Kimberly Westover
                                  


        Kimberly Westover, Appeals Officer
