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CASE HISTORY

The claimant timely appealed an October 27, 2015 determination that denied benefits under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily quit suitable work.  

FINDINGS OF FACT

The claimant began work for the employer in Augusts 2015. He last worked on October 8, 2015. He worked full time as a landscape laborer. 

The claimant had ongoing issues with a coworker (Brian). Brian frequently smelled of alcohol at work and admitted to the claimant that he used drugs. The claimant observed Brian operating a riding lawn mower in an unsafe manner numerous times. On one occasion, Brian drove the lawn mower too fast and ran into a client’s retaining wall. On another occasion, Brian drove the lawn mower into a client’s garden area. Brain frequently drove the lawn mower so close to the claimant as he was trimming that he almost hit the claimant with the lawn mower. Brian drove the lawn mower over the claimant’s foot as he was trying to load equipment onto a trailer. 

Additionally, Brian yelled, cussed and made derogatory comments to the claimant constantly. Brian called the claimant’s wife’s cell phone and hung up numerous times, and Brian knew where the claimant lived, which worried the claimant for his own safety and the safety of his family. 

The claimant told the owner about Brian’s behavior and asked to be placed on another crew so that he did not have to work with Brian numerous times. However, the claimant was continually scheduled to work with Brian, and during the last few weeks of his employment, the claimant worked with Brian all day, every day. 

The final event that caused the claimant to quit occurred on Thursday, October 8, 2015. Brian high centered the lawn mower on a hill and told the claimant to help him get the lawn mower unstuck. Brian repeatedly yelled at the claimant to pick up the back of the lawn mower while the blades were running. The claimant told Brian repeatedly to turn the blades off first; it was unsafe to lift the mower with the blades running, which angered Brian. 

The rest of the day, Brian yelled and cussed at the claimant. Brian almost drove the lawn mower into the claimant as he was trimming. Brian screamed at the claimant, calling him a stupid piece of shit, a dumb F- - K and threatened to “kick his ass.” Brian charged at the claimant- put his arm out to grab the claimant by the throat as he was yelling at the claimant. The claimant stepped back and put his fists up to protect himself. Brian finally stopped and walked away. 
The claimant was not scheduled to work again until Monday, October 12, 2015. On Monday, the claimant contacted the owner and told the owner what had happened on Thursday. The claimant told the owner he did not want to work with Brian any longer. The owner told the claimant he would not change his schedule or work assignment; he would have to work with Brian. 

On October 12, 2015, the claimant quit work because he feared for his personal safety working with Brian. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker's last suitable work voluntarily without  good cause....

8 AAC 85.095 provides in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 

AS 23.20.385, the department will consider only the following factors:

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(6)
leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

CONCLUSION

The definition of good cause for leaving work contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm’r. Dec. 

86H-UI-067, June 11, 1986.

Her fear of physical harm was well founded, that she had examined alternatives to resolve the problem before quitting, and therefore she voluntarily left her employment with good cause.  Hancock, Comm’r. Dec. 88H‑UI‑039, May 25, 1988.  

The claimant’s fear for his personal safety at work was well founded. He was verbally and almost physically assaulted on the job site by a coworker. He exhausted reasonable alternatives when he requested the employer take appropriate measures to protect him from potential harm by moving him to another crew, but the employer refused. Therefore, the claimant had good cause to voluntarily quit work. 

DECISION

The determination issued on October 27, 2015 is REVERSED. Benefits are ALLOWED for the weeks ending October 17, 2015 through November 21, 2015, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska on November 27, 2015.
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