Docket #1490
Page 3

[image: image1.jpg]ALASKA DEPARTMENT OF LABOR
AND WORKFORCE DEVELOPMENT

DIVISION OF EMPLOYMENT AND TRAINING SERVICES
P.O. BOX 115509

JUNEAU, ALASKA 99811-5509





APPEAL TRIBUNAL DECISION

Docket number:  15 1475    Hearing date:  December 9, 2015
CLAIMANT:
EMPLOYER:
LARRY GAINES
CAL WORTHINGTON FORD INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Larry Gaines
Natalie Cale


Jason Warfield

Mark Lovell


George Kimball, Jr.


Jeff Toth
CASE HISTORY

The claimant timely appealed a November 4, 2015 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant established a claim for unemployment insurance benefits effective October 11, 2015. 

The claimant began work for the employer in August 2004. He last worked on October 14, 2015. At that time, he worked full-time as a warehouseman.

The claimant worked in the employer’s detail shop until January 2015. Toward the end of his work there, the claimant did not get along with other employees in the detail shop. The claimant’s supervisor worked with the claimant to improve the working conditions and the work performance in the shop.  Another employee was identified as the main person the claimant had problems with.  That employee was transferred. The problems continued and got worse. The claimant was transferred to the parts department in January 2015 because he could not get along with the workers in the detail shop. 
On the claimant’s last day of work, he was carrying some heavy parts in the warehouse which he accidentally dropped onto a shelf with a loud bang. The claimant’s supervisor and department manager came out of a nearby office and asked what the noise was. The claimant replied it was nothing and began to walk away. The manager ordered the claimant to come into his office immediately.  The manager had seldom spoken with the claimant since his transfer.  The claimant did not like the manager’s tone or choice of words so he continued to walk away. The manager repeated his instruction to come into his office.  The claimant did not comply. The manager told the claimant he was terminated if he did not comply. The claimant aggressively approached the manager.  Another supervisor was called to come down to the area to assist. The claimant removed his company uniform shirt and left.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged because he refused to follow an instruction to speak with a manager in the manager’s office.
The Commissioner of Labor and Workforce Development held in Vaara, Com. Dec. 85H-UI-184, September 9, 1985:

The employer does have the right to set the parameters of the work.  Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation. 
The employer’s request that the claimant talk to him in his office was reasonable.  That the claimant did not like the manager’s tone of voice or that he didn’t like being “ordered” to go to the manager’s office does not make the manager’s request unreasonable; nor does the fact that the manager had only spoke with the claimant a couple of times since the claimant’s transfer.  The manager had the right to instruct the claimant to come into the office to talk to him and the claimant has not established that he had good cause to refuse the manager’s instructions. 
The Tribunal finds the claimant’s actions leading to his discharge were a willful disregard of the employer’s interests. The penalties of AS 23.20.379 are appropriate.

DECISION
The determination issued on November 4, 2015 is AFFIRMED. Benefits remain denied for the weeks ending October 17, 2015 through November 21, 2015. The three weeks remain reduced from the claimant’s maximum benefit amount. The claimant may not be eligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on December 14, 2015.







      Rhonda Buness, Hearing Officer

