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CASE HISTORY

The claimant timely appealed a November 19, 2015 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant established a claim for unemployment insurance benefits effective November 1, 2015. 

The claimant began work for the employer on about March 31, 2015. She last worked on November 2, 2015. At that time, she worked full-time as an administrative assistant.

On Friday, October 30, 2015, an office employee told her manager that the claimant had told her the employer was going to be “shut down by a state agency” and that the claimant was telling the employer’s clients this because she was angry about not receiving a promotion. In investigating the matter, the owner determined a direct care provider who worked in the field had also repeated that information.  The owner believed the direct care provider was a friend of the claimant, and must have heard the information from the claimant.
News of an impending state shutdown would have dire consequences for the employer, as clients and care providers might choose to leave the agency based on that information.
The claimant denied having started such a rumor.  She recalls telling the office employee that she feared “a lack of employees might require the employer to close its doors” because two employees had been fired and she felt good employees were getting in trouble. The claimant denied being friends outside of work with the direct care provider who repeated the information or having any contact with him outside of work. 
In her tenure with the employer, the claimant was warned once for being late for work.  She was not late again. The claimant was instructed that it was not acceptable to listen to music at her desk, and she complied with that instruction. She had not been told not to play music before that.  A co-worker was warned for using social media during work hours and all staff was reminded not to use social media websites at work. The claimant had never accessed any personal social media websites at work, only the employer’s social media websites as required by her job duties.  

The employer decided that because the claimant had numerous recent warnings, the accumulation made this final offense warrant the claimant’s discharge. The claimant was advised on November 2, 2015 that she was discharged for her inability to uphold the employer’s ethics and defaming the company.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                   worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged after the employer determined the claimant had started a rumor that the business was going to be shut down and because of a recent accumulation of warnings. 
Misconduct cannot be established on the basis of unproven allegations. Cole, Com. Dec. 85HUI006, January 22, 1985.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Com. Dec. 86H‑UI-213, August 25, 1986.

The employer did not establish with sufficient evidence that the claimant was the source of the rumors regarding the employer. The employer’s witness did not hear the claimant say anything against the employer. The claimant’s testimony was credible that she said something else to the reporting employee and that she was not friends and had no contact with the care provider who repeated the rumor. 
The employer did not establish that the claimant had been warned about playing music or using social media websites at work. The claimant was warned once about tardiness and did not repeat the tardiness.  

An employer has the right to discharge an employee who does not meet the employer’s standards, but such a discharge is not always for misconduct. The employer did not establish that the claimant’s actions were a willful disregard of the employer’s interests.  The Tribunal concludes that the claimant’s discharge is for reasons other than misconduct and the penalties of AS 23.20.379 are not appropriate. 
DECISION
The determination issued on November 19, 2015 is REVERSED. Benefits are allowed for the weeks ending November 7, 2015 through December 12, 2015. The three weeks are not reduced from the claimant’s maximum benefit amount. The decision will not interfere with the claimant’s eligibility for extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on December 14, 2015.







      Rhonda Buness, Hearing Officer

