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The claimant timely appealed a November 5, 2015 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant was hired by the employer on July 7, 2015. She attended an orientation on July 9, 2015. She did not begin work until September 4, 2015 due to personal and medical leave. She last worked on October 14, 2015. She worked full time as a personal care attendant (PCA). 

During the orientation, the claimant read, signed and acknowledged that she understood the employer’s policy manual and code of ethical conduct. The policies included the employer’s expectation that PCA’s act professionally at all times, refrain from aggressive or hostile behavior that subjects a client to emotional distress, refrain from engaging in any activity that is detrimental to the client’s welfare, and report all unsafe conditions to a supervisor immediately. 

The claimant cared for one physically disabled client. She assisted the client with mobility, personal hygiene, medication management and preparing meals. The claimant had worked for this client in the past but not as an employee of Trinion Quality Care.  

The claimant did not live in the home with her client. She arrived at the home to care for the client at approximately 9:00 a.m. and stayed until approximately 5:00 p.m. The client lived in the private residence of a woman named Shirley. Shirley had a boyfriend and two grandchildren who also lived in the home. 

There were ongoing issues stemming from the client’s care outside of the claimant’s working hours. The client woke up before the claimant arrived, and she expected Shirley to take her to the restroom and outside to smoke in the mornings, which interfered with Shirley’s ability to get herself and her two grandchildren ready to go to work and school. Also, there had been domestic disturbances in the home between Shirley and her boyfriend, including a restraining order in September 2015. The claimant never reported the issues to her supervisor or the care coordinator. 
On October 14, 2015, the client asked the claimant if it was true that the claimant told Shirley to leave the client in her room until the claimant arrived at 9:00 a.m. each morning. The claimant admitted that she made that statement to Shirley. The client became upset because she felt there was tension between Shirley, the claimant, and the client. 

Instead of calling the employer or the care coordinator for help in addressing the issues and the claimant’s other concern about the safety of the home environment when the boyfriend was present, the claimant asked the boyfriend for Shirley’s cell phone number and sent Shirley a text message about what Shirley had told the claimant. Then the claimant continued to engage in conversation about the events with the client and with Shirley via text messaging that escalated into heated conversations loud enough to cause a disturbance. 

Someone reported the disturbance to the care coordinator, who went to the residence. The care coordinator was at the residence for at least an hour trying to resolve the issues. After the care coordinator left, the claimant sent Shirley another text message telling Shirley that she was a liar and that she acted like a child (among other things). 
At some point that afternoon, Shirley sent the claimant a text message telling her to leave the keys to the house on the table when she left. After the claimant left work that evening, the client sent the claimant a text message telling her Shirley was very mad, the claimant was not allowed to return to the home, and that she was not happy with Shirley’s decision, but it was Shirley’s house, and there was nothing the client could do. 

On October 15, 2015, the client went to the employer’s office and told the employer that she felt intimidated and verbally abused by the claimant during the exchange on October 14, 2015. The client told the employer that she did not want the claimant as her caregiver. Based on that statement, the employer considered the client to have discharged the claimant for unethical and unprofessional conduct, which rendered the claimant ineligible for any other assignments through Trinion. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The client and the employer discharged the claimant for unprofessional behavior that subjected the client to emotional distress, which was detrimental to the client and the employer. 

The claimant’s discharge may have been triggered by an outside party (Shirley) who demanded that the claimant leave the keys and not return to the house. However, the claimant’s primary responsibility was to care for and ensure her client’s physical and emotional well-being. If the claimant had ongoing concerns for the client’s living environment, she should have reported those immediately to the employer. Furthermore, at the point the client expressed any type of concern, the claimant reasonably should have known to disengage the conversation and/or call the employer or the care coordinator for assistance. Choosing to perpetuate unprofessional behavior that can only be referred to as “drama” with an at risk individual in the claimant’s care clearly distressed the client, which was against the employer’s interest and was misconducted connected with the work. 

DECISION
The determination issued on November 5, 2015 is AFFIRMED. Benefits are DENIED for the weeks ending October 17, 2015 through November 21, 2015.  
The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on December 18, 2015.
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