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STATEMENT OF THE CASE

The claimant filed a timely appeal against a determination issued on 
November 19, 2015 that reduced benefits under AS 23.20.360, and denied benefits under AS 23.20.378 and AS 23.20.387. The claimant was held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390.

The issues before the Tribunal are whether the claimant:
· worked and earned wages during a week claimed,
· was able and available for full time work during weeks claimed,
· knowingly made a false statement or misrepresentation in connection with the claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

The claimant worked for CE2 Engineers since approximately 2005. He worked mainly in remote areas of Alaska as a welder, pipefitter, and project manager. 
The claimant opened a new claim for unemployment insurance on October 6, 2013. At that time, the claimant was waiting for a job to start with CE2 Engineers. The claimant filed bi-weekly certifications for benefits for the weeks ending October 12, 2013 through October 26, 2013.

On October 25, 2013, the claimant notified CE2 that he could not accept a job scheduled to begin on October 26, 2013 because he was having surgery to remove a cyst from his neck on November 6, 2013. The Division issued a notice to the claimant denying his benefits beginning that week and continuing until he was once again available for full time work. 
On November 16, 2013, the claimant returned to work for CE2 Engineers in Hooper Bay. That job ended on December 2, 2013. 

On December 4, 2013, the claimant had four teeth extracted in preparation for his radiation treatments for cancer.

On December 5, 2013, the claimant reopened his unemployment insurance claim using the Division’s online filing system. Two weeks later, he filed bi-weekly certifications for the weeks ending December 7, 2013 and December 14, 2013. The claimant answered, “NO” to the question did you work for an employer, even though he worked on December 2, 2013, which was part of the week ending December 7, 2013. The claimant stated that he thought his last day of work was November 30, 2013. He did not dispute the employer’s reported last day of work or the amount of reported wages.
On December 23, 2013, the claimant received his first radiation treatment. He continued receiving treatments multiple times each week through February 13, 2014. He lost forty pounds because his throat was so sore, he could only consume liquids. The claimant drove himself to and from his treatments each day. In the hearing, te denied taking the prescribed pain medications or having any adverse reactions from the radiation treatments.  
On December 30, 2013, the claimant called the unemployment office because he had not received a benefit payment for the weeks ending December 7, 2013 and December 14, 2013. The unemployment representative explained that his benefits were denied because there was an indefinite hold on his benefits due to his medical issues. The claimant told the representative that he had returned to work since then and that he had no other medical issues. The claimant did not report that he was undergoing radiation treatment for cancer. During that conversation, the claimant affirmed that the information he was providing was true and correct and that he understood there were penalties for providing false information. Based on the claimant’s statements the Division ended the denial of benefits effective with the week ending November 30, 2013.
The claimant was listed as an on-call employee for CE2 Engineers during the time he was undergoing radiation treatments. He stated he could have worked a job in town for CE2 Engineers. The claimant only worked for CE2 Engineers locally for a few days at a time when he was preparing or returning from jobs in remote locations. The employer did not normally have any work for the claimant that was not located in remote locations. The claimant also stated that he could have worked for other employers in town around his radiation treatments. The claimant did not perform any work searches with any employers from November 30, 2013 until he returned to work for CE2 Engineers in May of 2014.

On June 14, 2014, the claimant returned to work for CE2 Engineers. He worked through the end of September 2014.
On October 9, 2014, the claimant called the unemployment insurance office to apply for unemployment insurance benefits. The claimant only qualified for a minimal amount of unemployment insurance. During the claim process, the representative asked the claimant if he was medically unable to work for seven or more weeks between July 1, 2013 and June 30, 2014. The claimant answered, “YES, I had cancer. . .and my cancer treatments were done in February.” The claimant went on to state that he became unavailable to work in December of 2013 until his treatment was complete on February 27, 2014. The representative advised the claimant that he would get a medical form in the mail for his doctor to complete.

On October 16, 2014, the unemployment office received a medical report form from the claimant that was completed by a physician at the Valley Radiation Therapy Center where he recevied his radiation treatment. The medical form stated the claimant was no longer able to work on November 15, 2013 and that he was able to work full time again in May of 2014. 
On Janaury 29, 2015, the claimant was contacted by an investigator from the benefit payment control office with the Division. The investigator asked the claimant about his availability for work from November 15, 2013 through the end of April 2014 as indicated on the October 16, 2014 medical report. The claimant stated, “No, there wasn’t any way I could work then. I had cancer.” The claimant continued stating that he was unable to work during his cancer treatement until the investigator informed him that he was not eligible for benefits during the time he was undergoing cancer treatement because he was not able and available to work. At that point, the claimant changed his statement and stated that he was fully capable of working thoughout the entire time he received cancer treatment.

STATUTORY PROVISIONS

AS 23.20.378 provides, in part:

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.
AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
In addition to the liability under (a) of this section for the amount 


of benefits improperly paid, an individual who is disqualified from 


receipt of benefits under AS 23.20.387 is liable to the department 


for a penalty in an amount equal to 50 percent of the benefits that 


were obtained by 
knowingly making a false statement or 



misrepresenting a material fact, or knowingly failing to report a 


material fact, with the intent to obtain or increase benefits under 


this chapter. The department may, under regulations adopted 


under this chapter, waive the collection of a penalty under this 


section. The department shall deposit into the general fund the 


penalty that it collects.

CONCLUSION

Under AS 23.20.360, the benefits that a person is entitled to receive must be reduced by the amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute. 
The claimant did not dispute that he worked for the employer, and he agreed with the reported wages. His benefits must be reduced for the week ending December 7, 2013, accordingly.

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
We have previously held that the Tribunal that hears a case is in the best position to weigh the testimony. Credibility decisions are up to the trier of fact to make and generally will not be overturned unless unsupported by substantial evidence. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (F. Col 1971).
Eligibility for unemployment benefits is conditioned upon the applicant being genuinely attached to the labor force. Nelson v. State of Alaska, DOL, 1JU-14-916 CI, Alaska Superior Court, August 19, 2015.

The claimant was undergoing radiation treatment multiple times each week, which affected his ability to accept work in remote locations. He did not make any work searches with any other employer’s during the period he was undergoing radiation treatment or make any independent efforts to find work in his local labor market. Furthermore, the claimant’s changing testimony regarding his availability/ability to work during his treatments was less than credible. Therefore, the claimant did not meet the eligibility requirements under AS 23.20.378 and 8 AAC 85.350 as it applied to his ability and availability for full time work.
A presumption of intent to defraud arises on the basis of a falsified claim instrument itself.  The division's claim form has but one purpose.  It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week. To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay. In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply. Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud.] In Morton, Comm'r Dec. 79H-149, 9/14/79.
The next issue is whether the claimant knowingly made a false statement or misrepresentation in connection with his claim. Three elements must be satisfied before a person can be held to have fraudulently filed for unemployment benefits. The person must

•
have made a false statement or misrepresentation,


•
the false statement must have involved a material fact, and


•
there must be a showing of intent and knowledge.
On his claim certification for the week ending December 20, 2013, the claimant failed to report any work or earnings, which was a material fact to his claim. There was not reasonable explanation offered to explain why he failed to report his work and earnings that week.

The claimant knowingly concealed the fact that he was having radiation treatment for cancer while speaking with an unemployment insurance representative in December 2013. The claimant’s ability and availability for full time work were material facts to his claim. It was his responsibility to report his medical circumstances and allow the unemployment office to determine his eligibility for benefits while he was undergoing cancer treatment. The claimant had just recently been denied benefits for his dental surgery. He had already started cancer radiation therapy at the time, and he clearly told the unemployment representative that he had no other medical issues, which was not true. 
The claimant knew or reasonably should have known that he was required to report his current medical circumstances to the unemployment office for any weeks he was filing benefits. Furthermore, the claimant knew that his medical situation could affect his eligibility for unemployment insurance benefits. Therefore, the claimant knowingly and intentionally withheld material facts on his unemployment claim, and he is liable to repay unentitled benefits including penalties.
DECISION

The notice of determination and determination of liability issued in this matter on November 19, 2015 is AFFIRMED.

· That portion of the determination holding that the claimant’s benefits are reduced due to receipt of wages is AFFIRMED. Benefits are reduced under AS 23.20.360 for the week ending December 7, 2013.
· That portion of the determination holding that the claimant committed fraud or misrepresentation is AFFIRMED. Benefits under AS 23.20.387 are DENIED for the weeks ending December 7, 2013 through February 15, 2014.
· That portion of the determination holding that the claimant is liable for the repayment of benefits and for the payment of a penalty under AS 23.20.390 is AFFIRMED. The claimant remains liable for the payment of a penalty.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on February 12, 2016.


Kimberly Westover

Kimberly Westover, Appeals Officer
