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CASE HISTORY

The employer timely appealed a December 3, 2015 determination that allowed the claimant’s unemployment insurance benefits without disqualification under 
AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on July 20, 2015. She last worked on October 28, 2015. She worked full time as a certified medical assistant. 

The claimant was absent or tardy 22 times during her first three months of employment. The reasons for her attendance issues included personal illness, her children’s illnesses, the birth of puppies, traffic, difficulty getting her children to school etc. She did not always properly notify the employer that she would be late or absent. She usually sent text messages to the office administrator, which was not the employer’s preferred notice method. The claimant’s ongoing attendance issues left the employer short staffed. 

On October 20, 2015, the claimant was given a final written warning regarding her attendance; her probationary period was extended through November 20, 2015. The employer warned the claimant that another instance of absence or tardiness during the extended probationary period would result in termination. 

On October 27, 2015, the claimant sent the office administrator a text message 30 minutes prior to her shift start time saying that she was hot and cold all night and did not feel well; she would not be at work. 

On October 28, 2015, the claimant was discharged for continued unexcused absence following warning. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, Comm’r. Dec. 9225438, June 18, 1992. 
Attendance at work is a commonly understood element to the employer/employee relationship. It need not be defined in company policy, and it is so important that even a single instance of unexcused absence can be misconduct connected with the work. 

However, even if a worker is warned that further absence could result in discharge, it is necessary to examine the reason for the specific absence and the worker's ability to control it. When the last instance of absence is totally outside the worker's control, even though the worker may previously have been warned, misconduct is not shown.
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r. Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
The claimant did not appear at the hearing to provide sworn testimony regarding the reason for her final absence. If the claimant had stated that she was running a fever, vomiting or otherwise incapacitated by a serious flu or illness, the Tribunal might have been persuaded that the reason for her final absence was completely outside of her control. However, based on the testimony provided, there was no evidence that the claimant’s illness rose to that level.  

Therefore, the preponderance of evidence established that the claimant was discharged for unexcused absence following warning, which is misconduct connected with the work. 
DECISION
The determination issued on December 3, 2015 is REVERSED. Benefits are DENIED for the weeks ending October 31, 2015 through December 5, 2015. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Alaska, on December 29, 2015.





           Kynda Nokelby





  Kynda Nokelby, Hearing Officer

