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CASE HISTORY

The claimant timely appealed a December 4, 2015 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant established a claim for unemployment insurance benefits effective November 8, 2015. 

The claimant began work for the employer on August 1, 2015. She last worked on November 4, 2015. At that time, she worked full-time as a cook.

On the claimant’s last day of work, she burned her arm with boiling water. She told her supervisor and left her shift early. The next day, the claimant told the employer she was not able to work because she could not move her arm. The claimant did not ask if the employer would hold her job for her because she didn’t know how long she would be unable to work and she was concerned with difficulty she was having seeking medical care.
The claimant did not obtain medical care until November 7, 2015, when she was able to get a ride to a clinic. The claimant was told then that she should not work for 4-6 weeks. 

On November 12, 2015, the claimant established an unemployment claim effective November 8, 2015. 

Documents in the record indicate the employer wanted the claimant to take a drug test following the incident and the claimant refused to do so and quit instead. The claimant does not recall being asked to take a drug test.  When the claimant was released for work by her doctor on December 4, 2015, she did not return to see if her job was available with the employer. The claimant decided to seek work elsewhere because she felt the employer had been dishonest when responding to the division about the facts of the claimant’s separation.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker's last suitable work voluntarily without  good cause....

8 AAC 85.095 provides in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers                better wages, benefits, hours, or other working conditions; if           the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION

The claimant in this case stopped working because she was injured at work. The employer did not appear at the hearing to offer sworn testimony. Documents provided by the employer indicate the claimant was discharged after refusing to take a drug test. 

Misconduct cannot be established on the basis of unproven allegations. Cole, Com. Dec. 85HUI006, January 22, 1985.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Com. Dec. 86H‑UI-213, August 25, 1986.

The decision in this matter turns on the weight of the evidence. In Weaver, Com. Dec. 96 2687, February 13, 1997. The commissioner has held in part: 
Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event.  Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable.

In Douglas, Com. Dec. 85H-UI-069, April 26, 1985, paraphrasing AS 44.62.460(d), the commissioner held in part:

“Hearsay evidence may be used to supplement or explain direct evidence but is, by itself, insufficient to support a finding unless that evidence would be admissible over objection in a civil action”.  

The claimant provided credible sworn testimony that she was not requested to take a drug test and would have if one had been requested. The Tribunal concludes the claimant voluntarily quit work because of her injury.

Regulation 8 AAC 85.095(c)(1) holds a claimant may have good cause to leave work if the claimant leaves due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work. The regulation holds the claimant must have no other reasonable alternative but to leave work. The claimant in the matter did leave her work due to a medical condition that prevented her from performing the duties of her job; however, she did not request a leave of absence to protect her job. 
It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship. Walsh, Com. Dec. 88H-UI-011, March 15, 1988, Stiehm, Com. Dec. 9427588, July 29, 1994.

The claimant in this matter did not pursue the reasonable alternative of requesting a leave of absence to protect her job.  Even if she was initially distracted by her pain and difficulty getting to medical care, she could have possibly preserved her job by contacting the employer when she learned from the doctor how long she would be unable to work.

The Tribunal concludes the claimant in this case did not establish good cause for voluntarily leaving work because she did not pursue the reasonable alternative of requesting a leave of absence to protect her job.  
DECISION

The determination issued on December 4, 2015 is AFFIRMED. Benefits remain denied for the weeks ending November 14, 2015 through December 19, 2015. The three weeks remain reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on January 21, 2016.




                                  Rhonda Buness, Hearing Officer

