 FILLIN  \* MERGEFORMAT 16 0033
Page 3

[image: image1.jpg]ALASKA DEPARTMENT OF LABOR
AND WORKFORCE DEVELOPMENT
EMPLOYMENT SECURITY DIVISION
P.O. BOX 115509

JUNEAU, ALASKA 99811-5509




[image: image2.jpg]ALASKA DEPARTMENT OF LABOR
AND WORKFORCE DEVELOPMENT

DIVISION OF EMPLOYMENT AND TRAINING SERVICES
P.O. BOX 115509

JUNEAU, ALASKA 99811-5509





APPEAL TRIBUNAL DECISION

Docket No. 16 0033    Hearing Date: January 26, 2016
CLAIMANT:

SHAWN JOHNSTON
CLAIMANT APPEARANCES:

Shawn Johnston


CASE HISTORY
The claimantfillin "" \d "" timely appealed a December 30, 2015 determination that denied benefits under AS 23.20.378 and 8 AAC 85.357. The issue is whether the claimant met the registration requirements of the regulation in order to be considered available for full-time work. 


FINDINGS OF FACT
The claimant established an unemployment insurance claim over the telephone with an unemployment representative effective November 15, 2015.  He registered for work and posted a resume on the Alaska Labor Exchange system (ALEXsys) soon after.

On December 3, 2015, the Division mailed a written notice to the claimant’s correct address instructing him to complete an online orientation for reemployment services by midnight on December 19, 2015. The claimant did not get the notice.

The claimant receives his mail in a personal mailbox located at the end of the road. He checks his mail regularly, and he keeps all of the mail he receives from the unemployment office. The claimant went through his file and confirmed that he never received the orientation notice. He also never received the first copy of the unemployment insurance handbook sent in the mail after he filed his new claim.
The claimant realized there was a problem with his claim when he received a notice in the mail stating his benefits were denied for failing to complete the online orientation. He immediately contacted the unemployment office and explained that he never received the orientation notice. The claimant was told it was too late to complete the orientation at that time.
PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.357 provides:


(a)
A claimant is not available for work for any week in which the claimant fails to participate in reemployment services if the claimant has been determined by the director likely to exhaust regular benefits and need reemployment services, unless the claimant has



(1)
completed the reemployment services; or

(2) has good cause under (b) of this section for failure to participate in the reemployment services.

(b)      The director shall find that a claimant has good cause for failure to participate in reemployment services or related services under (a) of this section if the cause would lead a reasonable and prudent person not to participate in those services and the claimant took the actions that a reasonable and prudent person would take in order to participate.  A claimant no longer has good cause when the cause preventing participation ends.  Good cause includes



(1)
circumstances beyond the claimant's control;



(2)
circumstances that waive the availability for work requirement in AS 23.20.378;



(3)
attendance at training approved under AS 23.20.382 and 8 AAC 85.200; and



(4)
referral to reemployment services that the director determines was made incorrectly.  

CONCLUSION

The regulation provides that a claimant is not considered available for work during any week in which he fails to participate in reemployment services unless the failure to participate was caused by a circumstance beyond the claimant’s control. The Division determined the claimant was required to complete an online orientation for reemployment services by midnight on 

December 19, 2015 and notified him of the requirements.

There is a rebuttable presumption that a notice placed in the mail will be timely delivered. Rosser, Comm'r. Dec. 83H-UI-145, June 15, 1983. Only if it can be shown that some circumstances occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can the presumption of timely delivery be overcome. Whitlock, Comm'r Dec. No. 9229240, March 17, 1993.
The claimant’s testimony was credible; he did not receive the notice advising him to complete the online orientation. Therefore, the presumption of timely mail delivery was overcome, and the claimant’s failure to complete the online orientation was due to a circumstance beyond his control.


DECISION
The fillin "" \d ""determination issued on December 30, 2015 is REVERSEDfillin "" \d "". Benefits are ALLOWED for the week ending December 19, 2015, if otherwise eligiblefillin "" \d "".


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed on January 26, 2016.fillin "" \d "".







       Kimberly Westover   







       Kimberly Westover, Appeals Officer

