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CASE HISTORY

The claimant timely appealed a January 5, 2016 determination that denied benefits pursuant to AS 23.20.379 on the ground that he quit work. The issue is whether the claimant had good cause to voluntarily quit suitable work.

FINDINGS OF FACT
The claimant began work for the employer on February 1, 2015. He last worked on December 17, 2015. He worked full time as a shop manager.
The claimant worked as an employee for UIC Enterprises for several years in the same shop in Barrow, Alaska. UIC decided not to continue running the shop and Sal’s Auto Body took over the business. The claimant was the only worker the new employer retained.
When the claimant worked for UIC, he received regular paychecks with all the required taxes withheld from his check. Sal’s Auto body did not take any taxes out of the claimant’s check. The claimant expressed his concerns about how he was paid. The employer said that was how it paid its Anchorage employees as well. Recently, the claimant received a form W-9 from Sal’s Auto Body that showed the claimant was an independent contractor, which the claimant disputes.
The claimant did not have a business license, or his own shop. He reported to the employer’s work-site and performed duties as a shop manager under the control of the owner. The claimant tried to find other work with other employers, but he was unable to find another job in Barrow.
In November 2015, the claimant informed the employer he was moving to Fairbanks with his wife, who was enrolling in the nursing program at the University of Alaska in Fairbanks. The claimant believed he would have a better opportunity finding work in Fairbanks.
The claimant’s last day of work was December 17, 2015. He spent the next two weeks packing his home, having moving sales, and getting his family of five ready to move to Fairbanks. The claimant and his family moved to Fairbanks on December 28, 2015. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS  23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a health or physical condition or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;

(7) 
leaving work to accept a bonafide offer of work that offers better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due to the fault of the worker; 

(8)
 other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
AS 23.20.525. “Employment” defined.
(a) In this chapter, unless the context otherwise requires, "employment" means

(8) 
service performed by an individual whether or not the common-law relationship of master and servant exists, unless and until it is shown to the satisfaction of the department that

(A) 
the individual has been and will continue to be free from control and direction in connection with the performance of the service, both under the individual's contract for the performance of service and in fact;

(B) 
the service is performed either outside the usual course of the business for which the service is performed or is performed outside of all the places of business of the enterprise for which the service is performed; and

(C) 
the individual is customarily engaged in an independently established trade, occupation, profession, or business of the same nature as that involved in the service performed;

8 AAC 15.160 provides in part:
(h)
An employer shall give each employee a written or electronic statement of earnings and deductions for each pay period. The statement of earnings and deductions must contain the employee’s



(1)
rate of pay



(2)
gross wages



(3) 
net wages



(4)
beginning and ending dates of the pay period. . . 


(7)
federal income tax deductions. . .

CONCLUSION
AS 23.20.379(a)(1) provides a disqualification from benefits if the claimant left their last suitable work voluntarily without good cause.
In this case, if the claimant met the specific criteria outlined in AS 25.20.525 to be considered an independent contractor there would be no work separation issue as there would not have been an employee/employer relationship. If the claimant were an employee, then the employer’s pay practices may have been illegal and the work unsuitable. 
As the pendant issue to the case is the claimant’s reason for quitting his last employment, it is imperative that the correct last employer be identified and properly entered into the Division’s records. Therefore, the issue is remanded to the Alaska Unemployment Insurance office for investigation and issuance of a new determination. 

DECISION
The determination regarding the claimant voluntary resignation from Sal’s Auto Body issued on January 5, 2016 is REMANDED to the Alaska Unemployment Insurance office for investigation and issuance of a new determination. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on January 29, 2016.







       Kimberly Westover






       Kimberly Westover, Appeals Officer

