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The claimant timely appealed a January 5, 2016 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on January 20, 2014. He last worked on December 1, 2015. He worked full time as a radiology technician.
On August 8, 2015 and November 8, 2015, the employer received complaints from providers that the claimant changed radiology orders without permission.

On September 28, 2015, the claimant was placed on a performance improvement plan because of concerns with the quality of his work. The manager had another technician review the claimant’s work. When the technician went on vacation, the claimant was instructed to have the radiology manager review part of his work. The claimant did not bring that work to the manager to review because he believed the manager was too busy.
On November 16, 2015, the claimant received a written warning for failing to report to work timely for an emergency CT scan due to a frozen door. The claimant did not attempt to contact another employee or management about his situation. When the manager called the claimant and told him to get to work immediately, it took the claimant approximately five minutes to open his door.

Several months earlier, the manager spoke with the claimant about his overuse of the three-part CT scan. She told the claimant that unless the physician order specifically ordered a three-part scan, he was not to perform the three-part scan. The manager was concerned about patient radiation exposure. 
On November 24, 2015, another radiology technician reported to the manager that the claimant told him to do a three-part CT scan that was not indicated on the radiology order. 

On November 25, 2015, the radiology manager met with the claimant to discuss what was reported by the other radiology technician. The claimant said that he told the other technician that he thought the three-part scan should be done but to check with someone first. The meeting was interrupted because the claimant fainted and was taken to the emergency room for treatment of a panic attack.

The radiology manager took her concerns about the claimant’s performance to the human resources manager, who initiated an investigation into the claimant’s work performance. On December 1, 2015, the employer terminated the claimant for failing to follow his supervisor’s instructions and continued performance issues.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
We have previously held that the Tribunal that hears a case is in the best position to weigh the testimony. Credibility decisions are up to the trier of fact to make and generally will not be overturned unless unsupported by substantial evidence. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (F. Col 1971).
The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm'r Dec. 85H-UI-369, January 31, 1986.

Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not. Brown, Comm’r Dec. No. 9225760, July 6, 1992.
"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985.
Work in the health care field is a serious responsibility that must be performed with the utmost care and concern. However, the claimant failed to have his work reviewed by his manager as instructed. He failed to follow a reasonable course of action to open his frozen door or contact someone for assistance when called for an emergency at the hospital. 
Furthermore, his testimony about his conversation with his co-worker was unconvincing. There was simply no reasonable explanation for the claimant to give his opinion about the scan to his co-worker, especially after the claimant was told by his supervisor not to perform the three-part scans without specific instruction. At a minimum, the claimant’s actions showed an overall indifference to the employer’s work performance expectations, which is misconduct. Therefore, the claimant was discharged for misconduct in connection with the work.

DECISION
The determination issued on January 5, 2016 is AFFIRMED. Benefits remain DENIED for the weeks ending December 12, 2015 through January 16, 2016. The maximum benefit entitlement remains reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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