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CASE HISTORY

The claimant timely appealed a December 6, 2015 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant established a claim for unemployment insurance benefits effective December 6, 2015. 

The claimant began work for the employer on January 21, 2014. He last worked on December 4, 2015. At that time, he worked full-time as a HVAC mechanic.

On November 29, 2015 the claimant, another HVAC mechanic and a lead HVAC mechanic were assigned to replace a heater in the customer’s facility. The employer’s work order clearly outline the scope of work and what personnel is to perform the work. The work plan for this assignment called for certified electricians to disconnect and re-connect the electricity to the heater and verify that it was not energized. When the claimant and his co-worker’s arrived, the customer’s electrician had “locked out” the power to the heater. The claimant and his co-workers disconnected the unit, removed the old wiring and installed new wiring. The claimant was feeding a wire into the heater cabinet and it touched something and created an arc flash, which indicated the wired were in fact energized. The claimant continued to connect the wires and finished the job.  
The employer has a policy referred to as “The Right Side of the Line” which holds that workers are responsible for following work plans, stopping work if the scope of work deviates from the plan, and calls for workers to question a plan they do not think is adequate. The employer’s policies are driven by policies of their customers, on whose work sites the employer performs work. 
The claimant felt the work plans were often written by persons who did not understand how the work as done.  The plans sometimes contained instructions to perform tasks that were not relevant to a particular job, such an instruction to “grease burners” in a job where there were no burners involved. The claimant felt if the work was stopped every time it deviated from the plan or the plan was inadequate, no work would ever get done. 

The claimant felt he had never been instructed or given a list of what tasks were permissible for him to perform and what tasks he was not. A foreman had allowed the claimant to perform electrical tasks that were within a certain range of voltage. The claimant had previously been trained to perform some electrical tasks, but he was not a certified electrician. He thought it was safer for him to continue to connect the energized wires than to leave them unconnected. 

The incident was investigated and reported to the claimant’s manager when the manager returned to the job site. The manager decided to discharge all three HVAC mechanics involved because they violated the employer’s policy by deviating from the written work plan and performed work outside their assigned scope of work. The claimant was discharged on December 4, 2015.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged because he did not follow the employer’s written work plan as required by the employer’s policy. 
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  Risen, Com. Decision 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

The employer’s policy of insisting that the written work plans be followed was reasonable. The employer is responsible for workplace safety and was responsible for following the policies dictated by their customers. 
The claimant’s argument that stopping work when it deviated from the written plan would prevent any work from getting done does not excuse his actions. If the employer directed that work be stopped when it deviated from the plan, work stoppages could not be held against the claimant and might result in better quality work plans. The Tribunal also does not agree with the claimant’s argument that he was not given a list of the tasks he could perform. He was given a work plan for every project he was assigned. The work plans contained a list clearly indicating the tasks the claimant was to perform.

The Tribunal finds the claimant’s failure to follow the employer’s written work plan constitutes misconduct as it is described in Regulation 8 AAC 85.095(d), above. The penalties of AS 23.20.379 are appropriate. 
DECISION
The determination issued on December 17, 2015 is AFFIRMED. Benefits remain denied for the weeks ending December 12, 2015 through January 6, 2016. The three weeks remain reduced from the claimant’s maximum benefit amount. The claimant may not be eligible for extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on February 12, 2016.







      Rhonda Buness, Hearing Officer

