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CASE HISTORY

The claimant timely appealed a January 28, 2016 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on September 16, 2015. He last worked on January 7, 2016. He worked full time as a driver.
On December 15, 2015, the employer placed the claimant on a performance improvement plan regarding tardiness. On that day, the claimant was 30 minutes late to work due to the weather. He did not call the employer because he was driving. The performance plan stated the claimant must call within 30 minutes of the start of his shift to report he was going to be late and instructed the claimant not to be late for the next three months. There was nothing documented on the warning to show whether there were previous warnings for similar situations.
At some point in December, the employer changed the claimant’s scheduled start time from   7 a.m. to 9 a.m. However, the employer was unsure when that change occurred. The employer’s testimony regarding the timeline of the changes was vague.  

The employer showed the claimant clocking in late by one to three minutes on December 28, 2015, December 31, 2015, and January 6, 2016, after the warning. The claimant explained that he lined up to clock in with the other workers and it took a few minutes for everyone to get clocked in. He was adamant that he was not late to work on any of those days.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, Comm. Dec. 9225438, June 18, 1992.
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.
The Tribunal does not dispute the employer’s right to terminate the employment of a worker who fails to meet its attendance standards. However, the employer’s testimony regarding the claimant’s schedule, prior warnings, and the events leading up to his discharge were vague. The employer simply failed to meet its burden to establish the claimant violated the employer’s attendance standards. Therefore, for the purposes of unemployment insurance, the claimant was terminated for reasons other than misconduct connected with the work.
DECISION
The determination issued on January 28, 2016 is REVERSED. Benefits are ALLOWED for the weeks ending January 16, 2016 through February 20, 2016, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed on February 25, 2016.
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